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l. Introduction

There is a natural conflict between copyright lavd anti-trust law, in that the
former tries to provide and promote the exclusightrto a limited monopoly the latter
tries to prevent. According to the Copyright Cla@Art |, 8§ 8(8)) of the U.S.
Constitution “The Congress shall have Power ... Tamte the Progress of Science and
useful Arts, by securing for limited Times to Auteand Inventors the exclusive Right
to their respective Writings and Discoveriés.This exclusive right grants to authors a
limited monopoly over their works of authorship Bolimited amount of time that may be
exploited according to the authors’ discretion pard of the provisions of the U.S.
Copyright Act (17 U.S.C.). It works to encourageeativity, and also, to induce
competition among authors for “the most originatpeession in arts and science.

Anti-trust law, on the other hand, reflects an esgrpolicy against monopolies.
Section 1 of the Sherman Antitrust Act (hereinaftae “Sherman Act”) provides that
“Every contract, combination in the form of trustatherwise, or conspiracy, in restraint
of trade or commerce among the several States, ithr fareign nations, is hereby
declared to be illegal” And Section 2 of the Sherman Act states even rolealy that

“Every person who shall monopolize, or attempt tonepolize, or combine or conspire

! For the Copyright Clause of the U.S. Constitutiongeneral, see Joseph C. Merschmanghoring
Copyright Laws in the Copyright Clause: Halting tl@®mmerce Clause End Run around Limits on
Congress’s Copyright Powerd4 GNN. L. Rev. 661 (2002); Kevin D. GalbraithiForever on the
Installment Plan? An Examination of the Constitn&ibHistory of the Copyright Clause and Whether the
Copyright Term Extension Act of 1998 Squares with Founders’ Intentl2 FORDHAM INTELL. PROP.
MEDIA & ENT. L.J. 1119 (2002); Andrew M. Hetheringto@pnstitutional Purpose and Inter-Clause
Conflict: The Constraints Imposed on Congresshey@opyright Claused MICH. TELECOMM. TECH. L.
REv. 457 (2003); also Noel L. Hillmamntractable Consent: A Legislative Solution to Pxblem of the
Aging Consent Decrees in United States v. ASCAPUmiieéd States v. BMB FORDHAM INTELL. PROP.
MEDIA & ENT. L.J. 733, 735 (1998).

2 For Section 1 of the Sherman Act, seqy, United States v. Wise, 370 U.S. 405 (1962); Eas@oal
Corp. v. Disabled Miners Association, 449 F.2d 88 Cir. 1971); Boddicker v. Arizona State Dental
Association, 549 F.2d 626(<ir. 1977).



with any other person or persons, to monopolize parg of the trade or commerce
among the several States, or with foreign natisha|l be deemed guilty of a felony 3..”
Anti-trust law’s main purpose is to protect the gquatitive process through economic
efficiency and competition in a free market systemorder to encourage product
development and lower product pridedhe framers of the Constitution abhorred
monopolies as well, but felt that granting a lirdit@onopoly to authors and inventors for
their respective writings and discoveries was atfade for disclosure and publication.
The conflict between copyright law and anti-trustvlintensifies in the area of
public performance rights and in particular, theetising of musical works. Copyright
owners of musical works generally pool (“monopdi)zéheir public performance rights
over their creative expressions in performing mglsocieties (PRSs) in order to
strengthen the enforcement of these rights. Thesketies are designed to act as agents
on their members’ behalf. They enforce their mersibexclusive public performance
rights, collect public performance royalties fronusit users like TV or radio stations,
monitor and control these entities’ performancavaats, and distribute the collected
performance monies to their members according fweadetermined scheme. These
activities, which are consistent with the U.S. Quogiyt Act would seem to violate
Sections 1 and 2 of the Sherman Act in that thegsnfa “contract, combination in the

form of trust or otherwise, or conspiracy, in rasit of trade or commerce” (Section 1)

% For Section 2 of the Sherman Act, see in partic@ardon B. SpivackAntitrust Developments:
Monopolization under Sherman Act, Sectiorb@ ANTITRUST L.J. 285 (1981); Andrew |. Gavikntitrust

at the Millenium (Part 1): Copperweld 2000: The Vsgring Gap between Sections 1 and 2 of the Sherman
Act, 68 ANTITRUST L.J. 87 (2000).

* Seein particular RILLIP E. AREEDA & HERBERT HOVENKAMP, ANTITRUST LAW: AN ANALYSIS OF
ANTITRUST PRINCIPLES AND THEIR APPLICATION - PART ONE - CHAPTER 1 - HE OBJECTIVES OF
ANTITRUST LAW (2001).



and/or “monopolize, or attempt to monopolize, ombine or conspire with any other
person or persons, to monopolize any part of tgetior commerce” (Section 2).

The two legal areas must be harmonized in ordaevtad the situation that would
arise if the U.S. Constitution tried to promote @edure something unlawful. Attempts
at harmonizing the two legal areas must start wighU.S. Supreme Court’s restriction of
the broad language of the Sherman Act by integyatie rule of reasdrinto the legal
discussion: the Sherman Act shall be applied owolystich business conduct that
constitutes an “undue” or “unreasonable” restrafrtrade® Reasonable market behavior
that on balancedoes not hamper economic efficiency and compatitiche free market
must on the other hand be tolerated, even encadiradader this premise, anti-trust law
would not contradict the Copyright Clause; inste@dwould only set limits on
unreasonable market behavior by copyright owners.

Some categories of business practices, howeverdesmmed by the courts to be
illegal per se As such, a balancing test containing an elabocatmparison of all
circumstances and factors relating to the individage is unnecessary because the anti-

competitive business practices in the particularecdack ... any redeeming virtué.”

® SeeStandard Oil Co. v. United States, 221 U.S. 1, 394#911); also California Dental Association v.
Federal Trade Commission, 526 U.S. 756 (1999);dwati Society of Professional Engineers v. United
States, 435 U.S. 679 (1978); re Detroit Auto Dealers Association, 955 F.2d 457, 4@96" Cir. 1992);
g\lso Andrew |. GavilThe Future Course of the Rule of Rea®SANTITRUST L.J. 331 (2000).

Id.
" In re Detroit Auto Dealers AssociatipB55 F.2d 457, 469 {6Cir. 1992) mentions the following factors
to be included in a balancing test: facts pecultathe business to which the restraint is appliésl;
condition before and after the restraint was imgdpske nature of the restraint and its effect, alctr
probable; the history of the restraint; the eviliddeed to exist; the reason for adopting the paldc
remedy, the purpose or end sought to be attail@balso American Ad Management v. GTE Corp., 92
F.3d 781, 791 (9Cir. 1996); also Andrew |. Gavisupranote 5.
8 SeeNorthern Pacific Railway Co. v. United States, 35&. 1 (1958): “There are certain agreements or
practices which because of their pernicious eftectcompetition and lack of any redeeming virtue are
conclusively presumed to be unreasonable and threréfegal without elaborate inquiry as to thegise
harm they have caused or the business excuse dorube.” Cited fromd. at 5. Seealso HERBERT
HOVENKAMP, ANTITRUST 90 (3% ed. 1999).



The per serule’ developed out of a judicial need for time-savingcimanisms in “plainly
anti-competitive®® cases. In cases in which the court has repeatislit with certain
business practices that it views as plainly or fiegtly anti-competitive, the court need
not duplicate previous in-depth economic invesityet of the business practice’'s
economic effects and the history of the relevantketato determine illegality- Such
business practices include, for example, pricen§jxf resale price maintenanteand
tying agreementy’

This article will explore the question how antigtlaw affects the PRSs’ practice
of licensing public performance rights of musicalriss into audiovisual media. It will,
first, set forth the historical development and essity of PRSs (under II); secondly,
define and explain the different types and formsia#nsing public performance rights
(under 11); and, thirdly, analyze in detail thestarical attempts by the government and
by private parties to enforce anti-trust law, imtjgallar Sections 1 and 2 of the Sherman
Act, against the PRSs’ system of blanket licensimgpical works into audiovisual media

(under 1V).

° SeeMary Katherine KennedyBlanket Licensing of Music Performing Rights: PbksiSolutions to the
Copyright-Antitrust Conflict37 VAND. L. Rev. 183, 187 (1984); alsodVENKAMP, supranote 8, at 90.

10 Cited from National Society of Professional Engirsev. United States, 435 U.S. 679, 692 (1978¢e
also Continental T.V., Inc. v. GTE Sylvania, Ind33 U.S. 36 (1977): “Per se rules of illegality are
appropriate...when they relate to conduct that isifesatty anticompetitive.”ld. at 49-50.

' SeeKennedysupranote 9, at 187.

12 See, e.g.Interstate Circuit, Inc. v. United States, 306SU208 (1939); also Jonathan B. Baker,
Identifying Horizontal Price Fixing in the ElectranMarketplace 65 ANTITRUST L.J. 41 (1996); Phillip
Areeda,Antitrust in Transition: Crossing the Threshold@fange: The Changing Contours of the Per Se
Rule 54 ANTITRUST L.J. 27 (1985); I8VENKAMP, supranote 8, at 91.

13 See, e.g.United States v. Parke Davis & Co., 362 U.S.TH350).

4 See, e.g.International Salt Co., Inc. v. United States2 8RS. 392 (1947). Tying agreements refer to
cases, in which the seller of product A condititims sale of product A to a buyer on the buyer'spase

of product B, i.e., the buyer must purchase thégges unwanted product B in order to acquire théretbs
product A. Seein general KbVENKAMP, supranote 8, at 148-51.
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ll. Historical Development and Necessity of PerforgiRights

Societies (PRSSs)

A. ASCAP

The exclusive right to publicly perform a copyrigttmusical work was granted
to a copyright owner by the Copyright Act on Jagugirl897*° The right covered at the
beginning only public “live” performances, mainiy iclubs, dance halls, cabarets,
gatherings, or theatet$. In 1914, it became evident that an individualye@ght owner
could not reasonably negotiate public performancenkes with all possible users of
music on an individual basis throughout the couhtr\Moreover, all those who wished

to publicly perform musical compositions, plannedspontaneously, without infringing

15 Act of Jan. 6, 1897, chapter 4, 29 Stat. 481 (1L8%7said (excerpt): “Any person publicly performg or
representing any dramatic or musical compositianwhich a copyright has been obtained, without the
consent of the proprietor of said dramatic or malstomposition, or his heirs or assigns, shalliflelé for
damages therefore, such damages in all casesassiessed at such sum, as to the court shall afmpbar
just. If the unlawful performance and represeatatie willful and for profit, such person or persaall

be guilty of a misdemeanor.” Since 1897, the CigiyrAct has been amended several times. Today, th
public performance right is contained in Sectio® b the Copyright Act. For a current definitiohtbe
term “public performance” as provided in Sectiorl 1 the Copyright Act, see the glossary. A coglyti
owner has several other exclusive rights pursua&etction 106 of the Copyright Act, such as thétrig
reproduce the copyrighted work in copies or phocords, to prepare derivative works based upon the
copyrighted work, and to distribute copies or phecords of the copyrighted work to the public. The
right to publicly perform a copyrighted work is tfexus of this paper.

1 See, e.g.M. WILLIAM KRASILOVSKY & SYDNEY SHEMEL, THIS BUSINESSOF MUSIC: THE DEFINITIVE
GUIDE TO THE MusIc INDUSTRY 133 (9" ed. 2003); also Alden-Rochelle, Inc. v. ASCAP,F8®Bupp. 888,
891-92 (S.D.N.Y. 1948).

" For the necessity of PRSs in general, sea$fL.ovSKY & SHEMEL, supranote 16: “There would be
endless searches and bargaining for performingsigholving the owners of both established anccabs
songs.” Cited fromd. at 134-35. Seealso BMI v. CBS, 441 U.S. 1, 4-5, 10, 14-15, 20{2879)
(“thousands of individual negotiations, a virtuadgossibility;” cited fromid. at 20); Buffalo Broadcasting
Co., Inc. v. ASCAP, 546 F. Supp. 274 (S.D.N.Y. 1982mpossible for individual composers and
publishers to negotiate licenses with each usertamdktect unauthorized uses;” cited fraon at 277);
National Cable Television Association, Inc. v. BMIZ2 F. Supp. 614, 617 (D.C. 1998eealso Hillman,
supranote 1, at 740-41; Joseph P. EscalaA®CAP, BMI, and the Sherman Act: Are Today’s TapsSh
Bed with the Blanket License22 W. S. U.L. Rev. 75, 79 (1994); Nora MileRop Goes Commercial:
The Evolution of the Relationship between Populasi®and Television Commercias VAND. J. ENT. L.

& PRAC. 121, 124 (2003); Rajan Des8lusic Licensing, Performance Rights Societies, ldlodal Rights
for Music: A Need in the Current U.S. Music LiceigsEcheme and a Way to Provide Moral RighGU.
BALT. INTELL. PrROP. L.J. 1, 7 (2001).
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the various copyright owners’ copyrights could rest,a practical matter, obtain licenses
in advance for all the musical works from each anery copyright ownet® To fill this
void, Victor Herbert® and other famous music composers and music pebtisbrmed
the American Society of Composers, Authors, andishdrs (ASCAP) in order to pool
their musical compositions for bundled sales to imusers. This meant that ASCAP
offered a blanket license to music users in excadaoga one time, flat fee that allowed
licensees to publicly perform any and all musicalrkg contained in the ASCAP
repertory at any time during the license term uffwir choosing. At that time, ASCAP
membership agreements required that copyright asvgeant exclusive licenses of their
public performance rights to ASCAP, which meantt thrusic users had to acquire a
blanket license from ASCAP if they wanted to pulgliserform musical works contained
in the ASCAP catalogue. This was the genesis cCAS's anti-competitive behavior.
ASCAP’s exclusive licensing requirement excludedy darm of competition with
musical works of its own members. Governmental-anst court actions stemming
from the 1930s later led to consent decrees thquined ASCAP to change its
membership agreements in this respect. From tleatent on, ASCAP was allowed to
obtain public performance licenses from its memloalg on a non-exclusive basis. We
will discuss these developments in further detaghapter IV.A.

Today, ASCAP represents over 200,000 U.S. musicposers, songwriters,
lyricists, and music publishers of every kind of simf® Through agreements with

affiliated foreign PRSs, ASCAP also represents heatsl of thousands of music

18
Id.
19 Seefor further detailsttp://www.pdmusic.org/herbert.htr(last visited May 29, 2005).
20 Seehttp://www.ascap.com/about/historlast visited May 29, 2005); alSORKSILOVSKY & SHEMEL,
supranote 16, at 136.

12



composers and publishers worldwideAs of this writing, its catalogue consists of mor

than 8 million musical works.

B. BMI

In ASCAP’s early days, music composers had to iyjuér membership in
ASCAP by having at least five hit songs publishe@n a case by case basis, in its
discretion, ASCAP itself decided in which cases ttequirement was fulfilled. This
requirement excluded most new artists from ASCA8&esvices and favored only a
relatively small body of already established wefér Likewise, the ASCAP membership
policies favored only music publishers who had adse established themselves on the
market?®> Since ASCAP was the only PRS at the time, its bempublishers and
composers had significant influence over who caquiofit by writing music for public
performances. At the same time, ASCAP exercised,td its exclusive licensing power
over its members’ public performance rights, tredwrs leverage in setting conditions
for licensing all forms of music usefs.

In 1939, a number of radio broadcasters felt faistt by the ASCAP conditions
and decided that ASCAP’s latest demands for a 1b@¥ease in license fees over the
previous yedr and its continuing limitations on membership eimeht could not longer

be tolerated® As a result, the radio broadcasters formed thain PRS, Broadcast

2L Seehttp://www.ascap.com/about/historfydst visited May 29, 2005).

22 SeeTelevision Music License Committe@he History of Television Music Performance Rigfitst
visited May 29, 2005) kttp://www.televisionmusic.com/historyprint.htmIBMI, A Creative Alternative
glsast visited May 29, 2005)htp://www.bmi.com/library/brochures/historybooldetive.asp.

g

% SeeBMI, supranote 22.

% SeeJay M. Fuijitani,Controlling the Market Power of Performing Rightsci&ties: an Administrative
Substitute for Antitrust Regulatip 72 QL. L. Rev. 103, 105 (1984); Television Music License

13



Music Inc. (BMI), which offered music composers andsic publishers open enroliment
independent of their success and statu®8MI's formation had two purposes: first, to
provide radio broadcasters and other music usets am alternative source from which
to obtain a license for public performance riglasg second, to provide an opportunity
for those songwriters and music publishers who vestiger unable to gain entry into
ASCAP or unhappy with ASCAP terms, to share in quening rights income for their
publicly performed musical workg. Over the years, BMI has built up its own alteivet
catalogue of musical works, today representing mtran 300,000 songwriters,
composers and music publishers in all genres ofaitisToday, its repertoire consists of
more than 6.5 million compositions. Like ASCAPijstaffiliated with all major foreign

PRSs, representing hundreds of thousands of theitbmars on the U.S. markét.

C. SESAC

SESAC, another PRS, was formed in 1930 under theertdociety of European
Stage, Authors and Composers. Its repertory wakeabeginning limited to European
music®! but today because of its openness to all kinds gemtes of national and

international music it prefers to call itself orBESAC3? Currently, SESAC represents

Committee,supranote 22; also Gerald F. PhillipBjve Cases that Shook Hollywqa2b LOS ANGELES
LAWYER 35, 40 (2002); Kennedgupranote 9, at 184.

27 SeeTelevision Music License Committesypranote 22.

2 Seethe references in note 25; alsBASILOVSKY & SHEMEL, supranote 16, at 137.

29 SeeKRASILOVSKY & SHEMEL, supranote 16, at 137; BMIThe BMI Backgroundeflast visited May 29,
2005) <http://www.bmi.com/about/backgrounder.asp

30 SeeKRASILOVSKY & SHEMEL, supranote 16, at 149-51; also Buffalo Broadcasting Gw, v. ASCAP,
546 F. Supp. 274, 277 (S.D.N.Y. 1982); National I€alelevision Association, Inc. v. BMI, 772 F. Supp
614, 617 n.3 (D.C. 1991).

31 Seehttp://www.sesac.com/aboutsesac/about.Hiadt visited May 29, 2005); also Phillipsypra note
26, at 40; BHULENBERG supranote 34, at 8, 369.

32 Their original full name is nowhere mentioned dBS\C's official Web Site ww.sesac.coln See
also DONALD S. PASSMAN, ALL You NEeD To KNow ABOUT THE MusIC BUSINESS219 (2003).
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about 8,000 songwriters and music publishers, aP#&ubf all public performance rights
on the market?

Today, ASCAP and BMI are the two leading PRSs m thited States. Both
represent their members on a break-even basisibdistg all collected performance
monies to their members after deducting only adstiaiive costd? SESAC, instead,
represents its members on a for-profit ba3isSESAC employs a selective enroliment
policy by which it seeks to affiliate only finantlia promising new songwriters and
music publisher®® In exchange, SESAC offers a more personal reistiip between its
creative staff and its members so as to better ldpvtheir members’ talents and
abilities®” SESAC substantially increased its status when Bgtan®® and Neil
Diamond® switched their writer and publisher cataloguesl®94 (Dylan) and 1995

(Diamond) from ASCAP to SESA®.

33 SeeKRASILOVSKY & SHEMEL, supranote 16, at 133, 137:ABSMAN, supranote 39, at 219.

34 Seeonly KRASILOVSKY & SHEMEL, supranote 16, at 136-37.

% SeeKRASILOVSKY & SHEMEL, supranote 16, at 137-38.

% Seehttp://www.sesac.com/aboutsesac/about.htiast visited May 29, 2005); alSORKSILOVSKY &
SHEMEL, supranote 16, at 137-38.

37 Seehttp://www.sesac.com/aboutsesac/about.Hiadt visited May 29, 2005). SESAC also employs a
different license fee and distribution systeiBeealso RCHARD SCHULENBERG LEGAL ASPECTSOF THE
Music INDUSTRY: AN INSIDER' S VIEW OF THE LEGAL AND PRACTICAL ASPECTS OF THEMUSIC BUSINESS
369 (1999).

38 URL: www.bobdylan.com

39 URL: www.neildiamond.com

0 SeeKRASILOVSKY & SHEMEL, supranote 16, at 138.
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lll. Types of Public Performance Rights Licenses

A. Types of Public Performance Rights Licenses @by the PRSs

1. Blanket license

A blanket license typically grants the licensee, dgample a TV station or the
operator of an Internet website, the non-exclusigiet to publicly perform any or all of
the nondramatic musical works contained in theremgpertory of a PRS, in all or parts
of its programs, and as often as the licensee \ants other words, a blanket license
gives the licensee permission to use the entiage of musical works that have been
licensed to the PR8. The repertord? of ASCAP consists, for example, of all
copyrighted musical works written and published A$CAP members or by the
members of ASCAP affiliated foreign PRSs.

The PRSs offer the blanket license to reduce tdiosacosts, prevent unwanted

and unforeseen copyright infringements by theengees, and provide broadcasters with

*l See, e.g.the “Grant of License” clause in the ASCAP EXPEIENTAL LICENSE AGREEMENT
FOR INTERACTIVE SITES & SERVICES - RELEASE 2.0 {asisited May 29, 2005) kttp://
www.ascap.com/weblicense/release?.0xpair the ASCAP EXPERIMENTAL LICENSE AGREEMENT
FOR INTERNET SITES & SERVICES — RELEASE 5.0 (lasisited May 29, 2005) kttp://
www.ascap.com/weblicense/release5.0>pdeealso the “GRANT OF RIGHTS” clause in the BMI Local
Television Station Music Performance Blanket Lice#gyreement (last visited May 29, 200tkp://
www.bmi.com/licensing/forms/local_tv_blanket.pdf Seealso KRASILOVSKY & SHEMEL, supranote 16,
at 136-38; Connie C. Davi§opyright and Antitrust: The Effects of the DigiRérformance Rights in
Sound Recordings Act of 1995 in Foreign Markb&s Fep. ComM. L.J. 411, 417 (2000); Escalanseipra
note 17, at 79-80; Milesupranote 17, at 124-25; Kennedsypranote 9, at 184-85; Hillmarsupranote

1, at 741-42; also CBS v. ASCAP, 337 F. Supp. 384, (S.D.N.Y. 1972); BMI v. CBS, 441 U.S. 1, 5-6
(1979); Buffalo Broadcasting Co., Inc. v. ASCAP634. Supp. 274, 276 (S.D.N.Y. 1982); National Cable
Television Association, Inc. v. BMI, 772 F. Supfd46617 (D.C. 1991). A comprehensive analysishef t
necessity and advantages of blanket licensing framacro-economic perspective is set forth by Fuijita
supranote 26, at 107-13.

2 SeePASSMAN, supranote 39, at 220.

3 See, e.g.the definition of this term in Section 3.(d) dfet ASCAP EXPERIMENTAL LICENSE
AGREEMENT FOR INTERNET SITES & SERVICES — RELEASBsupranote 41, or in Section 3.(d)
of the ASCAP EXPERIMENTAL LICENSE AGREEMENT FOR INERACTIVE SITES & SERVICES —
RELEASE 2.0supranote 41.
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a large number of musical options for all or paftsheir programé? ASCAP grants its
blanket license until December 31 of the year inclwhhe license was executed, and
continues after that on a year-to-year basis unlbesblanket license agreement is
terminated at least thirty days prior to the end ehlendar yedr, by one of the partie.
According to the wholesale character of the blatikense, the PRSs do not base their
license fees on the extent of music/repertory uséhb licensee during the term of its
blanket license agreement, but on the license@ssgreceipf€ or other market factofs,
minus certain adjustments, such as agency commissiad wire chargés.

Blanket license agreements for local broadcast T&tioms have become
extensively standardized over the years. Thisdstahzation is the result of years of
negotiations between the Television Music Licensggmmittee (TMLC) on one side,
and ASCAP, BMI and SESAC on the other side. Thd.TMepresents local TV stations
in music licensing matters and negotiates licensesehalf of the local TV industry with
the PRSs. In addition, the National Cable TelevisiAssociation (NCTAY has

negotiated separately with ASCAP, BMI, and SESAGtain standard blanket license

* For the necessity and advantages of blanket lisgnsee in particular Fujitarsupranote 26, at 107-13

(using a macro-economic perspective).

5 Seethe “Term of License” clause in Section 5 of theS@AP EXPERIMENTAL LICENSE

AGREEMENT FOR INTERNET SITES & SERVICES — RELEASE 5upranote 41.

*1d.; also Section 5 of the ASCAP EXPERIMENTAL LICENS®REEMENT FOR INTERACTIVE

SITES & SERVICES — RELEASE 2.8upranote 41.

*" This is the current practice of ASCAP and BM3eeunderhttp://www.ascap.com/licensing/tvfag.html

http://www.bmi.com/licensing/broadcaster/tv/tvfagpa(both last visited May 29, 2005). See also

KRASILOVSKY & SHEMEL, supranote 16, at 136-37; CBS v. ASCAP, 337 F. Supp. 33§ (S.D.N.Y.

1972); BMI v. CBS, 441 U.S. 1, 5 (1979); Buffalodddcasting Co., Inc. v. ASCAP, 546 F. Supp. 274,

282 (S.D.N.Y. 1982); National Cable Television Agstion, Inc. v. BMI, 772 F. Supp. 614, 617 (D.C.

1991).

“8 Unlike ASCAP and BMI, SESAC bases its determimatib each licensee’s license fee rate not on each

licensee’s gross receipts, but on other markebfacsuch as market population served by eachd@&en

and each licensee’s standard advertising rat&ee under http://www.sesac.com/licensing/broadcast
licensing_fag.html#sesadlast visited May 29, 2005)Seealso KRASILOVSKY & SHEMEL, supranote 16,

at 137-38; SBHULENBERG supranote 34, at 369.

9 Seein general Michael A. Einhorrintellectual Property and Antitrust: Music Perfomg Rights in

Broadcasting24 @LUM.-VLA J.L. & Arts 349, 353 (2001); Davisupranote 41, at 417.

0 URL: www.ncta.com(current name: National Cable & Telecommunicatidesociation).
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agreements for local cable TV system operators wdethe PRSsS’ music repertory in
locally originated programming and advertistigThe three major TV networks ABC,
CBS and NBC as well as the PBS network have albtiegd blanket license agreements
with ASCAP, BMI, and SESAC for their network progmaming. In contrast, the Fox,
WB, UPN or PAX TV networks have never elected tquaee network licenses for their
affiliates with ASCAP, BMI or SESAC. Instead, #&fites of these networks, in
particular affiliated local broadcast TV stationgmain individually responsible for
obtaining public performance licenses from PRSsuse the music in all of their
programming, including their network programmmg.In addition to the “old media”
licenses, downloadable standard “new media” blafikehse agreements have recently
been added by ASCAP and BMI to their online cataésj® ASCAP currently offers
experimental blanket License Agreements for Inteamel Interactive Sites & Servicgs;
BMI offers a Web Site Music Performance Agreenténticense fees are based on the
website operator’'s gross revenues, further specifie included rate calculation

schemes®

*1 For details, see undéittp://www.bmi.com/licensing/broadcaster/cable/eajal4.pdf http://www.ascap.
com/licensing/tvcablesatellite/index.html http://www.sesac.com/licensing/broadcast licendiag.html#
sesackall last visited May 29, 2005).

*2 SeeTelevision Music License Committesypranote 22; also United States v. ASCAP, 870 F. Supp.
1211, 1216 (S.D.N.Y. 1995).

%3 Seehttp://www.ascap.com/weblicensahd http://www.bmi.com/licensing/webcastefdoth last visited
May 29, 2005).

¥ Seethe ASCAP EXPERIMENTAL LICENSE AGREEMENT FOR INTRET SITES & SERVICES —
RELEASE 5.0,supra note 41, and the ASCAP EXPERIMENTAL LICENSE AGREEMT FOR
INTERACTIVE SITES & SERVICES — RELEASE 2.0supra note 41. See also the ASCAP
EXPERIMENTAL LICENSE AGREEMENT FOR WIRELESS MUSICERVICES - Release 3.0 (last
visited May 29, 2005) kttp://www.ascap.com/weblicense/release3.®:ptiiat provides a license to
services that offer “ringtones,” “ringbacks” andhet music related products and services to consuaret
other wireless music distributors.

%5 Seethe BMI WEBSITE MUSIC PERFORMANCE AGREEMENT (lasisited May 29, 2005) kttp:/
www.bmi.com/licensing/forms/Internet0105A. pdf

* See, e.gid. Sections 4 and 5, or Section 7 of the ASCAP EXRHRNTAL LICENSE AGREEMENT
FOR INTERACTIVE SITES & SERVICES — RELEASE 248ypranote 41.
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2. Per-program license

A per-program license grants the licensee the mxaiusive right to publicly
perform any or all of the nondramatic musical wacksatained in the entire repertory of a
PRS in certain programs as often as the licenseéswalt is similar to a blanket license
in that it authorizes the licensee to use all efrtiusical works in the entire repertory of a
PRS. It differs, however, from the blanket licems¢hat the music repertory of the PRS
may be used only in certain programs that are ifiestin the language of the per-
program license. The per-program license fee ferggned in part by the nature and
frequency of the music used in those programs d&ed amount of gross revenue
generated by those programs, in particular advegtisevenue for the licensé®. This
leads generally to lower licensing cost for licees who use music only in a limited
number of their programs. However, a per-progrnaenke entails an obligation for each
licensee to keep track of all musical works usedtrivadcast programs covered by the
per-program license and to report the music contemt gross revenues associated

therewith electronicalf to the relevant PRS on a monthly ba&8is.This monthly

*" Section I1(J) of the Second Amended Final Judgniafti2) (last visited May 29, 2005Wsvw.ascap.
com/reference/ascapafij2.poif www.usdoj.gov/atr/cases/f6300/6396.htihefines a per-program license as
“a non-exclusive license that authorizes a broadcas perform ASCAP music in all of the broadcdste
programs, the fee for which varies depending upbithvprograms contain ASCAP music not otherwise
licensed for public performance.” For per-progr&ansing, see also Einhorsiipranote 50, at 354, 355,
358-59; Hillman,supranote 1, at 742; also CBS v. ASCAP, 337 F. Supp, 396 (S.D.N.Y. 1972); CBS
v. ASCAP, 562 F.2d 130, 133-34"tZir. 1977); Buffalo Broadcasting Co., Inc. v. ASEA546 F. Supp.
274, 282, 288-89 (S.D.N.Y. 1982); National CabldeVision Association, Inc. v. BMI, 772 F. Supp. 614
634-35 (D.C. 1991).

8 See, e.g.Sections 2.(m) and 5.(a) of the BMI Local TelémisStation Music Performance Per Program
License agreement (last visited May 29, 200%jttge//www.bmi.com/licensing/forms/local tv_per
program.pd$. Seealso Fuijitani,supranote 26, at 105, 114; CBS v. ASCAP, 562 F.2d 133-34 (2¢
Cir. 1977).

9 Both ASCAP and BMI accept no paper reporSeehttp://www.ascap.com/licensing/tvfag.htrahd
http://www.bmi.com/licensing/broadcaster/tv/tvamsh#1 3 both last visited May 29, 2005).

0 See, e.g.Buffalo Broadcasting Co., Inc. v. ASCAP, 546 kEpP. 274, 288-89 (S.D.N.Y. 1982). Special
service firms have evolved that help local TV stasi to administer the ASCAP and BMI reporting
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reporting obligation may be the main reason whyrentty still 709" of all local TV

stations prefer blanket licenses as opposed tpmegram license¥’

3. Through-to-the-viewer license

A through-to-the-viewer license covers two or mpublic performances by two
or more different entities. The license is grartted programming service, for example a
TV network, that transmits its programming or seegi to a local TV station (the first
public performance) which then retransmits the papgning or services to the viewers
(the second public performané).“Through-to-the-viewer” blanket licenses have bee
common for network programming on local broadcassihce 1958 and on local cable
TV since 1992° They are intended to avoid the double or multigerging of music
users that would occur if both the service provided the retransmitting stations were
each forced to obtain separate blanket licensethésame programming or services. In
this respect, “through-to-the-viewer” licenses mader-program licenses for local TV
stations an attractive, cost saving alternativeheoblanket license. Instead of having to
acquire blanket licenses for their entire prograngnincluding such network programs

that are already covered by the “through-to-theveid license of their affiliated

requirements of per-program licenses. The two mposiinent of these firms are Music Reports, Inc.
(MRI) <www.musicreports.comand W.G. Slantz www.wgslantz.corm.

®1 See, e.ghttp://www.ascap.com/licensing/tvfag.ht(id. under 9.) (last visited May 29, 2005).

%2 Critical of the current concept of per-progranetising Hillmansupranote 1, at 742-43, 745, 757-58.
Seealso Buffalo Broadcasting Co., Inc. v. ASCAP, 346&upp. 274, 289 (S.D.N.Y. 1982).

® The AFJ2,supranote 57, defines a through-to-the-audience licéns®ection 11(S) as “a license that
authorizes the simultaneous or so-called “delaygetformances of ASCAP music that are contained in
content transmitted or delivered by a music useartother music user with whom the licensee has an
economic relationship relating to the contenSeealso National Cable Television Association, Inc. v
BMI, 772 F. Supp. 614, 622-24 (D.C. 1991); Unitetht& v. ASCAP, 870 F. Supp. 1211, 1213-14
(S.D.N.Y. 1995).

% See, e.g.Section V(A) in the Amended Final Judgment (ARJpited States v. ASCAP, 1950-1951
Trade Cas. (CCH) P 62,595 (S.D.N.Y. 1950)).

% SeePeter B. OrlikMusic Licensinglast visited May 29, 2005)http://www.museum.tv/archives/etv/M/
htmIM/musiclicensi/musiclicensi.htm
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networks, local TV stations can reduce their licegscosts significantly by spending
their licensing money only for targeted acquisifoof per-program licenses for their
uncovered syndicated and locally-produced programgmi In accordance with the
current consent decre®sASCAP and BMI grant through-to-the-viewer licengesll of

the above described situations.

4. Per-use license

The per-use license is another form of blanketnbeethat avoids the current
wholesale gross-revenue oriented character ofr&kbtdicense by using a license fee that
is based on: (1) the nature of the copyrighted wamld (2) the number of times it is
actually publicly performed’ Such a scheme is able to connect the copyrigmeos
compensation needs with the actual use of his rmusgiork by a PRS licensee and thus
allows for a more accurate, and therefore fairdem@nation of performance royalty
payments to composers and music publishers. Haweuerent technology is not yet
able to detect, recognize, categorize, name, ankl évery music piece publicly
performed by a music user on TV or on other media specific source. The human
investigation and reporting efforts of data coliectthat are required make the per-use

license system as it is presently offered by AS@AR BMF® impracticable and costf).

% SeeSections 11(S) and V of the AFJ8upranote 57, and Articles IX(A) and (B) of the BMI Czemt
Decree, 1966 Trade Cas. (CCH) P 71,941 (S.D.N.$6),%s modified in1996-1 Trade Cas. (CCH) P
71,378 (S.D.N.Y. 1994)).

67 Seein general Einhornsupranote 49, at 354; CBS v. ASCAP, 562 F.2d 130, 134(#" Cir. 1977);
CBS v. ASCAP, 320 F. Supp. 389, 390 (S.D.N.Y. 197@ealso CBS v. ASCAP, 337 F. Supp. 394, 397
n.1 (S.D.N.Y. 1972), according to which CBS prombsedifferent (“library card”) per-use license fee
system.

% SeeSection VI (second sentence) of the ARsiZyranote 57, and Article IX(A-C) of the BMI Consent
Decree supranote 66.

% Critical Escalantesupranote 17, at 90-91 Seealso Alden-Rochelle, Inc. v. ASCAP, 80 F. Supp8 88
(S.D.N.Y. 1948): “commercially impracticable.” €d fromid. at 893.
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5. Summary

A blanket license typically grants the licensee nbe-exclusive right to publicly
perform any or all of the nondramatic musical wookghe entire repertory of a PRS in
all or parts of its programs as often as the lieenwants. The blanket license fee is
based on the licensee’s gross receipts or othekahtactors, such as market population
served by each licensee or each licensee’s starathrdrtising rates, minus certain
adjustments, such as agency commissions and warges

A per-program license is another form of blankeerise that refers the non-
exclusive right to publicly perform any or all die nondramatic musical works of the
entire repertory of a PRS only to certain programecifically articulated in the language
of the per-program license. The per-program liediee is determined: (1) by the nature
and frequency of the music used in those programdg(2) the amount of gross revenue
generated by those programs. This calculationmrsehgpically leads to lower licensing
costs for such licensees that are using music iondylimited number of their programs.
However, the way in which per-program license fem® determined entails
administrative burdens for the licensee. Blanlansing is therefore still the prevalent
form of licensing public performance rights in naaiworks.

A “through-to-the-viewer” license covers two or raguublic performances of two
or more different entities. A “through-to-the-viex license is typically granted to a
programming service, for example a TV network, ttransmits its programming or
services to a local TV station (the first publicrfjpemance) that then retransmits the
programming or services to the final viewers (teeand public performance). Local TV

stations benefit from a network “through-to-thewe” license in that it already covers
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the broadcasting of their network programs (thesdgublic performance). Instead of
acquiring blanket licenses for their entire prognaimg, local TV stations may choose to
acquire per-program licenses only for their nonmogk programs, despite the general
administrative burdens connected with per-prograsnkes.

A per-use license is another form of blanket lieen$he music user is allowed to
use the entire repertory of a PRS, but the PRSekahe music user only for the public
performance of such copyrighted works that wereiallt publicly performed by the
music user. The license fee of the per-use licendmsed on: (1) the nature of the
copyrighted work and (2) the number of times thpycighted work is actually publicly
performed. The per-use license is the ideal fofriicensing public performance rights
to music users because it can connect the licaeseith the actual music use. However,

limitations of technology make its current implertagion impracticable.

B. Source and Direct Licensing

Public performance licenses can also be obtainewch fsources other than the
PRSs. Consent decrees stemming from litigation rafemaking in the 1940s require
that the license grant of the copyright holderha public performance rights to his PRS
must be on a non-exclusive baSls.This means that potential music users can also
negotiate for a license agreement directly with ¢opyright holder. In this respect,
direct and source licensing can be distinguished.

Direct licensing entails a license agreement diyesstablished between a music

user, a local TV station, a theater owner, or a@eriret service provider and the copyright

*See, e.g.Sections IV(A-B) and VI of the AFJBupranote 57.
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holder’* The licensor is typically compensated with a tme, flat license fee, thereby
saving the licensee from future obligations to payformance royalties on a continuous
basis. Direct licensing is rarely done in todafas-flung global media broadcasting
society. It is impractical for public performeigd theater owners, local TV stations,
Web broadcasters, etc. to track down every indalickongwriter or music publisher
whose musical works are contained in the to-belstdd or to-be-broadcast film or
program and negotiate a public performance licéndividually with each of then’
Direct licensing provides music users with no aialternative to the current range of
public performance licenses offered by the PRSs.

A more practical, but also rarely chosen, way toiéwbtaining and having to
pay for PRS licenses is called “source” licensimdicensing “at the source.” In this
scenario, public performers do not directly deahwiopyright owners about licensing
their public performance rights. Instead, the tieagjons are conducted between the
music users on one side, and film producers, filodiss, or other media content
providers on the other side. These content prosidiest obtain public performance
licenses from the individual copyright owners tdgt with a bundle of other rights,

synchronization rights, master use rights, etcd #ren pass along these rights to the

"l See, e.g.Einhorn,supranote 49, at 353; Buffalo Broadcasting Co., INCAGCAP, 546 F. Supp. 274,
289 (S.D.N.Y. 1982).

2 seethe discussions in National Cable Television Agatian, Inc. v. BMI, 772 F. Supp. 614, 632-34, 635
(D.C. 1991) (cable television) (“difficult and cbst cited fromid. at 632); Buffalo Broadcasting Co., Inc.
v. ASCAP, 546 F. Supp. 274, 289-91 (S.D.N.Y. 19@8tal television) (“unreasonably impractical and
expensive;” cited fromd. at 290). Seealso Fujitani,supra note 26, at 107-13 (to the necessity and
advantages of blanket licensing from a macro-econgerspective).

3 Seealso the opposing view by Escalargapranote 17, at 88, who, however, fails to recognimz the
difficult, costly, and impractical direct licensimgust be a real choice for potential licensees@},only for
licensing artists.
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music useré’ As in the direct licensing scenario, the copyriglvners are usually
compensated with a one time, flat license feeSource licensing is typically only
practiced in situations, in which the PRSs canmadre not allowed {8 provide public
performers with the necessary public performancense. In the U.S. this is only the
case in situations where a motion picture theatgreo wants to exhibit a motion picture
in his theatef! This situation will be discussed in further detaider IV.B.1. In all
other situations, filmmakers and other media predsicegularly refuse to purchase and
pay for public performance licenses “at the soutbat they, as non-performers, do not
need’® Bruce Owen, BMI's former economist, testifiedBnoffalo Broadcastinghat this
kind of an arrangement would just drive up produrttiosts at the souré®.In contrast,
public performers such as TV stations are forceddek a license directly from the
copyright owner of the public performance righttoracquire the appropriate licenses

from the PRSs.

™ About “source” licensing in general, see Buffalm&dcasting Co., Inc. v. ASCAP, 546 F. Supp. 274,
282 n.18 (S.D.N.Y. 1982) (local television); NatarCable Television Association, Inc. v. BMI, 772 F
Supp. 614, 628-32 (D.C. 1991) (cable televisiotgp &inhorn,supranote 49, at 353-54; Fujitarsupra
note 26, at 119 n.89.
> Critical Escalantesupranote 17: “This would convert the “continuing” pemnance license into a “one
time only” fee....[This would] force...copyright holder.to give up the possibility of continuing royattie
for a one-time charge.” Cited froich. at 89.
% SeeAlden-Rochelle, Inc. v. ASCAP, 80 F. Supp. 888D(SLY. 1948) (concerning motion picture
theater exhibitions).
"|d. Seealso M. Witmark & Sons v. Jenson, 80 F.Supp. 833/{nn. 1948),appeal dismissed sub nom.
M. Witmark & Sons v. Berger Amusement Co., 177 F528 (8" Cir. 1949).
8 SeeBuffalo Broadcasting Co., Inc., v. ASCAP, 546 pf 274, 293 n.42 (S.D.N.Y. 1982)Beealso
%scalantesupranote 17, at 89.

Id.
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I\VV. Historical Attempts to Enforce Anti-Trust Lavgainst the

Blanket Licensing System

A. Governmental Anti-Trust Court Actions

For decades, the greatest area of concern for thrést Division of the
Department of Justice (DOJ) has been the practiteed®RSs of issuing blanket licenses
for a pre-determined non-negotiable fee to musierasus This practice has been
challenged by the DOJ as price fixiffggontaining illegal tying arrangemefitsntended
to bundle and sell out the entire repertory of aSPRBoth price fixing and tying
agreements can be regarded as a per se violatitnhecsherman Act. The following
pages offer a closer look to the DOJ’s historicahllenges of the blanket licensing

system and the resulting consent decrees withR&sP

1. History of the Consent Decrees

The DOJ first investigated allegations of anticotitpee conduct by ASCAP over
80 years ago, some 10 years after ASCAP was fofmdthe first complaint was filed in
1934, but the government was granted a mid-triatinoance and never returned to the
courtroom®® In 1941, the United States charged that the lefaliiense, which was then
the only license offered by ASCAP and BMI and geahbnly on an exclusive basis

forbidding direct licensing from the music compasand publishers, was an unlawful

8 seeDavis,supranote 41, at 417-18Seealso the references accompanying note 12.

81 Seethe references accompanying note 14.

82 SeeMarcus CohnMusic, Radio Broadcasters and the Sherman 28tG=o. L.J. 407, 427 n.91 (1941);

also BMI v. CBS, 441 U.S. 1, 10 (1979).

8 SeeUnited States v. ASCAP, Equity No. 78-388 (S.D.Nffed August 30, 1934). For this complaint,
see also Hillmarsupranote 1, at 743; BMI v. CBS, 441 U.S. 1, 10 (19®)ffalo Broadcasting Co., Inc.

v. ASCAP, 546 F. Supp. 274, 278 (S.D.N.Y. 1982)tibdeal Cable Television Association, Inc. v. BMI,
772 F. Supp. 614, 617 (D.C. 1991).
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combination in restraint of trade under Sectionf the Sherman Act and that arbitrary
prices were being charged as the result of anailegpyright poof* The government
enjoined ASCAP from requiring exclusive licensingwers from the copyright owners
of the musical works and it also required ASCAPofter an alternative licensing
mechanisni> The case was finally settled by a consent detheeFinal Judgment (FJ)
of 1941%°

Following complaints relating to the television urstiry, successful private anti-
trust court actions against ASCAP by movie thedteend a government challenge to
ASCAP’s arrangements with similar foreign PR%sthe FJ was re-debated and
extensively amended in 1950 in the Amended Findgthent (AFJ) of 1958° Under
the AFJ, copyright owners of musical works may g/@BCAP only non-exclusive rights
to license their musical works for public perforroas, thereby allowing music users an
alternative way to obtain a public performancerge® In addition, the AFJ orders and

directs ASCAP to issue to any music user makingdteriapplication, a non-exclusive

8 SeeUnited States v. ASCAP, 1940-1943 Trade Cas. (CEH6,104 (S.D.N.Y. 1941. For the Final
Judgment of 1941, see also annotations in BMI vSCB41 U.S. 1, 10-11 (1979); National Cable
Television Association, Inc. v. BMI, 772 F. Supf46617 (D.C. 1991)Seealso Davissupranote 41, at
418, 423-24; Einhorrsupranote 50, at 349; Fujitangupranote 26, at 113-14; Kennedsypranote 9, at
189; Hillman, supranote 1, at 743; Television Music License Committegpra note 22. Seealso the
historical descriptions in Section 11(B) of the Merandum of the United States in Support of the tJoin
Motion to enter Second Amended Final Judgment (Mdsited May 29, 2005) www.usdoj.gov/
g\str/cases/f6300/6395.h1=n(hereinafter, “Memorandum in Support of the ARJ2"

Id.
8 SeeFJ of 1941 supranote 84.
87 SeeAlden-Rochelle, Inc. v. ASCAP, 80 F.Supp. 888 (SLIY. 1948); M. Witmark & Sons v. Jenson, 80
F.Supp. 843 (D.Minn. 1948xppeal dismissed sub noM. Witmark & Sons v. Berger Amusement Co.,
177 F.2d 515 (8Cir. 1949).
8 Seethe description in Section | of the Memorandun$upport of the AFJ%upranote 86.
8 Supranote 64. Seealso the commentaries by W. Michael Garrignited States v. ASCAP: The
Licensing Provisions of the Amended Final Judgnoéri95Q 23 BuLL. COPYRIGHT SOCIETY 119, 122-23
(1976); John Cirac&;BS v. ASCAP: An Economic Analysis of a Politicalbiem 47 FORDHAM L. REV.
277 (1978); Hillmansupranote 1, at 744-46.
% SeeSections IV(A), IV(B) and VI of the AFJupranote 64. Seealso the commentary by Hillman,
supranote 1, at 744-45Seealso National Cable Television Association, IncBMI, 772 F. Supp. 614,
617-18 (D.C. 1991).
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license to publicly perform all ASCAP compositionis a per-program basis. ASCAP
may not insist on the usual blanket license andp@reprogram license must offer the
applicant a genuine economic choice between thepnogram license and the usual
blanket licensé? If ASCAP and a putative licensee are unable teagn a blanket or
per-program license fee within sixty days, the pugalicensee may apply to the United
States District Court for the Southern District New York (USDCSDNY) for a
determination of a reasonable fee (hereinaftete“curt proceedings”), with ASCAP
having the burden of proving reasonablen@ss.

The DOJ forced BMI to enter into similar consentrées. The original consent
decree against BMI had been entered in 841t was superseded by a new consent
decree entered in 1966 following a monopolizatiomplaint filed in 1964> This new
BMI Consent Decree was last modified in a courteoroly the USDCSDNY in 199%.
The ASCAP and BMI Consent Decrees vary in somee@sp The most notable
difference is that the BMI Consent Decree doescoatain provisions on the question
whether BMI may only obtain non-exclusive rightsrir its members, allowing music

users to license public performance rights diredtym the music composers and

1 SeeSections VII(B) and VII(C) of the AFdupranote 64.Seealso the commentaries by Hillmasupra
note 1, at 745; Davisupranote 41, at 418; Einhorsupranote 49, at 351; Fujitansupranote 26, at 114,
123; Kennedysupranote 9, at 189 Seealso Buffalo Broadcasting Co., Inc. v. ASCAP, F46Supp. 274,
278 (S.D.N.Y. 1982); National Cable Television Agstion, Inc. v. BMI, 772 F. Supp. 614, 617-18 (D.C
1991).

92 SeeSection VII(B) of the AFJsupranote 66.

% 1d. Section IX. The USDCSDNY has so far never exextigs power to set reasonable fees. Instead, it
has assumed the role of mediat@&eeGarnersupranote 89, at 127-28; Ciracgpranote 89, at 303See
also Fujitani,supranote 26, at 115, 122-23; Hillmasypranote 1, at 745-46; Television Music License
Committee, supra note 22; also Buffalo Broadcasting Co., Inc., \S@AP, 546 F. Supp. 274, 278
(S.D.N.Y. 1982).

% SeeUnited States v. BMI, 1940-1943 Trade Cas. (CCH5®96 (E.D.Wis. 1941).

% SeeUnited States v. BMI, 1966 Trade Cas. (CCH) P 7L GBID.N.Y. 1966).

% SeeUnited States v. BMI, 1996-1 Trade Cas. (CCH) P378,(S.D.N.Y. 1994). For the 1994
modifications, see also Television Music Licenser@uttee,supranote 22.
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publishers’” However, it has become clear over the yearsnthaic users “could secure
direct licenses from BMI affiliates with the samese or difficulty, as the case may be, as

from ASCAP members>®

2. Main Content of the current Consent Decrees

In their most recent movement, the United Stategresented by the DOJ, and
ASCAP jointly moved the USDCSDNY to amend the ARk® again in 2001 to its
current version, the Second Amended Final Judgr®Ri2) of 2001°° A number of
provisions of the AFJ had become outdated and owegcby changes in technology,
particularly the Internet, while others had prowenbe ambiguous or ineffective in
practice*®

Today, the AFJ2 governs and regulates almost easpgct of ASCAP’s licensing
and various other concerns, such as tracking anttaiting music uses, informing music
users or prospective music users upon request ehatty musical work identified by
title and writer is in the ASCAP repertory, and sfiens concerning membership
enroliment®® The most significant modifications to the AFJlimte: first, the AFJ2
expands and clarifies ASCAP’s obligation to offertain types of music users, including
Internet companies, genuine economic alternatinasjely per-program licenses to the
usual blanket licens®” Second, by explicitly prohibiting ASCAP from lititig its

members’ rights to license their compositions diyeor in a bundled form through an

7 SeeFuijitani, supranote 26, at 115-16.

% Cited fromCBS v. ASCAP, 400 F. Supp. 737, 745 (S.D.N.Y. 1975)

% Supranote 57.

190 seeSection 11l of the Memorandum in Support of theJ&Fsupranote 84. Seealso Television Music
License Committeesupranote 22.

191 Seealso KRASILOVSKY & SHEMEL, supranote 16, at 142.

102 seeSection VIII of the AFJ2supranote 57; also Section Ill of the Memorandum in [Samp of the
AFJ2,supranote 84.Seealso Einhornsupranote 49, at 351, 361, 368.
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agent or a music library, a practice called coleclicensing, the AFJ2 encourages direct
competition between ASCAP and its memb®8s.Third, the AFJ2 simplifies the rate

court proceeding of the AFJ to facilitate expeditmtd less costly resolution of fee
disputes between ASCAP and its music us¥rs.Fourth, the AFJ2 clarifies that

provisions regulating per-program and through-m-~tfewer licenses apply also to

online transmitters and online users, as well aanyp other unanticipated industry that
transmits and retransmits programs in a mannetasioi syndicated TV program®>

The BMI Consent Decree is not as readable and streittured as the AFJ2, but
contains in essence, the same provisions secuongniisic users genuine economic
alternative¥’ to the blanket licens& avoiding double licensing of transmitters and
retransmitters in through-to-the-viewer situatiéfsand requiring that rate disputes be
submitted to the rate court before the USDCSDRPY.

Due to its lack of monopoly power with a currentrket share of only about 2%
of all public performance rights in the U.S., SESA&s so far not been subject to any
anti-trust litigation. It has, however, voluntgrientered into an agreement with the
TMLC,**° a non-government organization covering pre-netgtidlanket license fees

and per-program licenses for the local televisimustry™**

103 seeSection IV(B) of the AFJ2supranote 57; also Section Il of the Memorandum in S of the
AFJ2,supranote 84.Seealso Einhornsupranote 49, at 366.

104 seeSection IX of the AFJ2upranote 57; also Section IIl of the Memorandum in S of the AFJ2,
supranote 84.Seealso Einhornsupranote 49, at 351, 362-63.

195 seeSections V and VII of the AFJ3upranote 57; also Section 1l of the Memorandum in S of
the AFJ2 supranote 86.Seealso Einhornsupranote 49, at 361, 366-67.

1% Seein Article VIII(B) of the BMI Consent Decresupranote 66.

1971d. Articles VIIl and IX.

1814, Article IX(A).

199 These BMI rate court proceedings are exercised hydge other than one to whom any action in an
ASCAP rate court proceeding has been assigiegedArticles Xl and XIV.

10 YRL: www.televisionmusic.com

11 SeeTelevision Music License Committesyupra note 22. Seealso the information contained under
http://www.sesac.com/licensing/broadcast_licendiag.html#sesac@ast visited May 29, 2005).
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B. Private Anti-Trust Court Actions

The consent decrees do not, of course, immunizeA&S&nhd BMI from private
anti-trust court actions brought by persons ortestinot parties to the proceedings that
resulted in the consent decrees. Just as thergoeeat is not bound by private anti-trust
litigation to which it is a stranger, so privatertpes, similarly situated, are not bound by
any form of government litigatiol? Despite the guarantees, regulations, and
proceedings provided by the consent decrees, segevaps of licensees remained
dissatisfied with ASCAP’s and BMI’s licensing pri@ets and filed anti-trust actions. The
actions were based principally on the same anskteoncerns (price fixing, tying

arrangements, and bundling) that triggered the morent actions.

1. Motion Picture Theaters: Alden-Rochelle, IncAGCAP, 80 F. Supp. 888
(S.D.N.Y. 1948)

In the early years of filmmaking, during the “silenovie” era in the 1920s, the
only music publicly performed in a motion pictuteater was played live, usually by a
piano or organ player accompanying the exhibitioh the silent picturé®®
Synchronization licenses were unheard of, since Were not needed for the production
of the silent pictures. Theater owners originafused to pay any royalties to ASCAP

for the right to publicly perform the musical conggamns during the exhibition. In 1923,

12 SeeM. Witmark & Sons v. Jensen, 80 F. Supp. 843, &M{nn. 1948); Sam Fox Publishing Co. v.
United States, 366 U.S. 683, 690 (1961) (refertin§ection 5 of the Clayton Act as a definitiveisative
pronouncement that a government suit cannot bdysiee of private litigation, even though relatitegthe
same subject matter); also United States v. Geldeatric Co., 95 F. Supp. 165 (N.J. 1950); Unistdtes

v. Columbia Gas & Electric Corp., 27 F. Supp. 1Del( 1939); United States v. Radio Corporation,.3 F
Supp. 23 (Del. 1933); ald#®MI v. CBS 441 U.S. 1, 13 (1979).

113 SeeAlden-Rochelle, Inc. v. ASCAP, 80 F. Supp. 8881-82 (S.D.N.Y. 1948); also Phillipsupranote
26, at 40; Television Music License Committsepranote 22.
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however, after ASCAP brought a series of infringetm&ctions against several theater
owners, theater owners began to obtain ASCAP lezasd pay for something that was,
unquestionably, a live public performance of coglyted musical works:® After 1928
when the “talkies” found their way into the theateASCAP continued to license theater
owners for the public performances of the musiaalks now contained and pre-recorded
in the soundtrack of the exhibited fill’S. When a motion picture theater exhibitor
received a talking motion picture from a distributeynchronization and master use
rights needed to be and had already been cleardtedym producer prior to distribution
for exhibition. However, the theater owner stideded a public performance license
from ASCAP for the exhibition of pictures that camed musical works.

After the legal struggles that followed in the gatl920s, ASCAP followed a
rigorous licensing policy to ensure that every taeawner in the country was licensed
by ASCAP and had to pay the blanket license feeosad by ASCAP. In addition,
music composers and publishers, by virtue of timi&mbership agreements with ASCAP,
were forbidden to license public performance righisectly to film producers®
Moreover, they were required to condition the gmainsynchronization licenses to film
producers upon the public performance of the musicaks in theaters having valid
licenses from ASCAP or other PRSS. An example of such a provision is published in

Boosey & Hawkes Music Publishers, Ltd. v. The \Wa@hey Company and Buena Vista

14 For the historic developments, see in particulflips, supranote 26, at 40; also Alden-Rochelle, Inc.
v. ASCAP, 80 F. Supp. 888, 891-92 (S.D.N.Y. 1948).

115 Seein particular Television Music License Committeapranote 22; Einhornsupranote 49, at 355.

116 SeeAlden-Rochelle, Inc. v. ASCAP, 80 F. Supp. 8883 §$.D.N.Y. 1948); M. Witmark & Sons v.
Jensen, 80 F. Supp. 843, 845-46 (D.Minn. 1948); @BSSCAP, 562 F.2d 130, 133"(Xir. 1977); also
Fujitani, supranote 26, at 116; Escalansgpranote 17, at 77 Seealso Section 11(B) of the Memorandum
in Support of the AFJZupranote 84.

17 See, e.g.Alden-Rochelle, Inc. v. ASCAP, 80 F. Supp. 8884 §S.D.N.Y. 1948); M. Witmark & Sons
v. Jensen, 80 F. Supp. 843, 844-45, 847 (D.Mind8),9CBS v. ASCAP, 562 F.2d 130, 133YZir.
1977); also Einhorrsupranote 49, at 355; Phillipsupranote 26, at 40.
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Home Vided'® whereby Disney signed a 1939 license agreemettit Sftavinsky in
order to obtain the composer’s authorization to bge composition,“The Rite of
Spring” in a motion picture. The provision was worded@®ws: The license to the
work “is limited to the use of the musical compmsitin synchronism or timed-relation
with the motion picture..The right to record the musical composition as ceddy this
agreement is conditioned upon the performance @inthsical work in theatres having
valid licenses from the American Society of Compss@uthors and Publishers, or any
other performing rights society having jurisdictiam the territory in which the said
musical composition is performed#:® Theater owners that were not licensed by ASCAP
for their public performances and that refusedaguae such license in the future were,
therefore, unable to enter into any form of eximiitagreement with film producers or
distributors.

This licensing scenario constituted violations etttns 1 and 2 of the Sherman
Act for two reasons: First, ASCAP’'s membership agrents provided ASCAP with
exclusive licensing power with respect to its membeublic performance rights.
Absent any licensing alternatives available on tharket, ASCAP could use its
bargaining power to fix and increase public perfance license fees upon its discretion
without having to look at alternative pricing angsiness policies of market competitors.
Second, ASCAP extended its exclusive licensing pant® third party negotiations in

that it required its members to condition synchzahon licenses to film producers and

118145 F.3d 481 (¥ Cir. 1998).

11914, at 484. Seealso the comment to this decision by Susan S.aBlase Summary: Boosey & Hawkes
Music Publishing, Ltd. v. The Walt Disney Co. 148d~481 (2d Cir. 1998)9 DEPAUL-LCA J. ART &
ENT. L. 449 (1999). A similar provision is published M. Witmark & Sons v. Jense80 F. Supp. 843
(D.Minn. 1948): “The right to perform said musicabmposition as covered by this agreement is
conditioned upon the performance of said musicablmsition in theatres having valid licenses froma th
American Society of Composers, Authors and Publssher any other performing rights society having
jurisdiction in the territory in which said musicamposition is performed.” Cited froith. at 844-45.
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distributors upon the public performance of thepestive musical work in theaters

having valid licenses from ASCAP or other PRSs.edfthr owners were, therefore, not
only confronted with ASCAP’s exclusive licensingwer when they were dealing with

ASCAP about public performance rights, but also mtiey were negotiating exhibition

agreements with film producers and distributors.

In 1942, a group of 164 theater owners broughteggainst ASCAP claiming anti-
trust law violations of Sections 1 and 2 of the 1&ten Act'®® The case was finally tried
in 1948 against the backdrop of ASCAP’s August 18#&@mpt to increase the license
fees for theater owners as much as 200% to 156b%his blatant abuse of ASCAP’s
exclusive price fixing power in the middle of onggianti-trust proceedings against it
may have been the decisive mistake that is huABBGAP and the other PRSs up to this
day. The USDCSDNY held that almost every parbhef ASCAP structure and almost all
of ASCAP’s activities in licensing motion picturkeeaters involvegber seviolations of
the provisions of the Sherman Aéf. The bundling of ASCAP’s members’ nondramatic
public performance rights was held to constitutehban unlawful combination in
restraint of trade and commerce in violation oft®ecl of the Sherman AZ and an
abuse of ASCAP’s monopoly power in violation of @t 2 of the Sherman At* The
USDCSDNY enjoined ASCAP from licensing and obtagnithe public performance
rights of any musical composition synchronized wmtlotion picture films when such

musical composition is publicly performed throudje exhibition of such motion picture

120 seeAlden-Rochelle, Inc. v. ASCAP, 80 F. Supp. 8880 §$.D.N.Y. 1948). Seealso the similarly
situated case M. Witmark & Sons v. Jenson, 80 FpS843 (D.Minn. 1948)appeal dismissed sub nom.
M. Witmark & Sons v. Berger Amusement Co., 177 F528 (8" Cir. 1949).

121 seeAlden-Rochelle, Inc. v. ASCAP, 80 F. Supp. 888,898 (S.D.N.Y. 1948).

12214 at 893, 895.

12314, at 894-95.

1241d. at 893-94.
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films in a theatet?® Further, the USDCSDNY enjoined ASCAP’s membersf(@m
refusing to grant to film producers the right tdpcly perform through the exhibition of
motion picture film in theaters, all musical compiass which they allow film producers
to synchronize with motion picture film, and (201 licensing, except to film producers,
the right of public performance through the exharitof motion picture films in theaters,
of musical compositions synchronized with motiontpie films'*® The USDCSDNY
pointed out that although each member of ASCAP rentgd by copyright law a
monopoly in the copyrighted work, it is unlawfulrféhe owners of a number of
copyrighted works to combine their copyrights byy agreement or arrangement in
violation of the anti-trust laws, even if it betfgeserves their property rights.

The USDCSDNY'’s ruling effectively meant that theabevners would not need
an ASCAP license for their movie exhibitions. kswp to the film producers to acquire
public performance licenses at the source simutiasig with the synchronization rights
to the music. The license fees for the public grenfince licenses were included in the
film budget and treated as part of the productiosts of the film company and were,
consequently, not passed along to the theater ewtwgether with the acquired
synchronization and public performance rights. sTmactice has not changed up to this

day. It leads to a situation that allows theat@ners to publicly perform musical works

1251d. at 900 n.2. Section IV(E) of the AFXypranote 57, is based on this part of the holding. shich
provision is contained in the current BMI ConsercEee supranote 66. Seealso Phillips,supranote 26,
at 40; Television Music License Committsepranote 22.

12619, at 900 n.2.Seealso Phillips supranote 26, at 40; Television Music License Commitsgranote
22.

271d. at 893.
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contained in motion pictures without having to gay it. This situation, therefore, is
widely criticized by many scholars and music exgEft

ASCAP, BMI, and SESAC have never challenged theaeiag of theAlden-
Rochelle decision?® despite the fact that the music licensing industas changed
significantly over the last six decades. The agyemnents of the 1930s and 1940s as
contained, for example, in the Stravinsky case pn26-27 have vanished from today’s
music licensing world. They also find no resemb&ann any of the other present
licensing arrangements with other audiovisual on-aodiovisual music users. Even
more importantly, the current consent decrees ergod restrain ASCAP and BMI from
exercising exclusive licensing powers over the cgby owners’ public performance
rights, thereby securing competition regarding e¢heghts with other non-exclusive
market alternative§® Copyright owners may, for example, use the sesvirf licensing
agents to effectively license their public perfonoa rights to others*

Foreign legal systems, without exception, have néag anti-trust concerns in
allowing their PRSs to charge theater owners fdilipyperformances of musical works
contained in the motion pictures they exhifift. The fact that motion picture theaters in
the U.S. do not pay PRSs for the right to publipéyform synchronized film music may

even present negotiating problems for the U.S. PRIS=sn dealing with their foreign

128 5ee, e.g.PASSMAN, supranote 39: “no logical reason for this;” “nonsenseCited fromid. at 222. See
also EFFREY BRABEC & ToODD BRABEC, MUSIC, MONEY, AND SUCCESS THE INSIDER'S GUIDE TO
MAKING MONEY IN THE MUSIC INDUSTRY 219-20 (2004); Phillipssupranote 26, at 40.

129 5ee, e.g.BRABEC & BRABEC, supranote 128, at 219; KASILOVSKY & SHEMEL, supranote 16, at 228;
also National Cable Television Association, IncBWI, 772 F. Supp. 614, 620 n.12 (D.C. 1991).

130 5ee, e.g.Sections IV(A) and IV(B) of the AFJ3upranote 57, and Article IV(A) of the BMI Consent
Decree supranote 66.

181 5ee, e.g.Section IV(B) of the AFJXupranote 57.

132 5ee, e.g.PASSMAN, supranote 39, at 222; KASILOVSKY & SHEMEL, supranote 16, at 228-29, 233-34.
Foreign PRSs usually collect theatrical public parfance fees as a percentage of each theatertsoret
office receipts or as a per seat charge for thebmurof seats in each theater the motion pictuexinbited.
SeeBRABEC & BRABEC, supranote 128, at 177-78, 204-05, 218-22(RASILOVSKY & SHEMEL, supra
note 16, at 233-34.
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counterpart$®® Since the foreign PRSs collect foreign theatrjmaiformance royalties

on behalf of their U.S. counterparts pursuant ®rthi-lateral agreements with ASCAP,
BMI, and SESACet non vice versdoreign PRSs may have a good argument in seeking
some form of compensation in future re-negotiatiohthese bi-lateral agreements when
negotiating about the allocation of collection caftperformance royalties in other
respects, such as for public performances on tieenet or other new media.

The Alden-Rochelledecision was at the time when it was pronouncé&#ig)l
necessary to strip ASCAP of its exclusive licengiogver that it had exercised over the
public performance rights of its members in theaa# theatrical motion picture
exhibitions. It gave the DOJ a good reason to ahtee FJ of 1941 and to include
provisions in the AFJ of 1950, and later in the B&Wnsent Decree of 1966, to enjoin
ASCAP and BMI from holding, acquiring, licensingapfercing, or negotiating public
performance rights of musical works on any othemtla non-exclusive basi§. The
Alden-Rochellaglecision was, however, too restrictive in tharjoined ASCAP in every
respect from licensing theatrical public performamights of musical works. To restrain
ASCAP from licensing public performance rights onan-exclusive basis went too far.
It led to inconsistencies with the theatrical lisgry situation in foreign territories. And
even more importantly, it remained domesticallyleac as to whether the U.S. courts
were going to extendlden-Rochelldo other areas of public performance licensing of
musical works into audiovisual media. As of todthe U.S. courts have decided this
guestion with respect to television networks (Bgal television stations (3.), and cable

television (4.).

133 SeePhillips, supranote 26, at 40.
134 See, e.g.Sections IV(A) and IV(B) of the AFJ3upranote 57, and Article IV(A) of the BMI Consent
Decree supranote 66.

37



2. Television Networks

It took a fairly long time until the blanket liceng system was challenged by one
of the TV networks. Nineteen years after the ARJ toree years after the BMI Consent
Decree, CBS, then the “giant of the world in the afmusic rights **° decided to file in
a lawsuit on December 31, 1969, the last day CBSasaered by a valid BMI licengé®
against both ASCAP and BMI, as well as their affidid memberS’ The case ended
almost twelve years later, after the final reheanmas denied by the U.S. Supreme

Court!®8

a. District Court: CBS v. ASCAP, 400 F. Supp. 7SM(N.Y. 1975)

CBS claimed before the USDCSDNY that the blanketerlse format
unreasonably restrained interstate trade and cooenelviolation of Sections 1 and 2 of
the Sherman Act through price fixing, tying, andndling of music compositions, a
concerted refusal to deal, and monopolizatfSn Under Section 16 of the Clayton Act
(15 U.S.C. § 26), CBS sought to enjoin the two PRS® issuing blanket and per-
program licenses, and in the alternative, askedcthet to require the PRSs to offer a
licensing format on terms proportionate to CBS’suak rather than potential, use of

musicl4

135 Cited fromCBS v. ASCAP, 400 F. Supp. 737, 771 (S.D.N.Y. 1975)
136 5eeCBS v. ASCAP, 320 F. Supp. 389, 391 (S.D.N.Y. 1970)
1371d. The CBS case is annotated by Hillmanpranote 1, at 746-52; Einhorsupranote 49, at 357-58;
Fujitani, supranote 26, at 117-19; Kennedsypranote 9, at 190-96; Television Music License Contemit
supranote 22. Seealso the annotations in Buffalo Broadcasting @Quc, v. ASCAP, 546 F. Supp. 274,
285-86 (S.D.N.Y. 1982).
138 5eeCBS v. ASCAP, 450 U.S. 1050 (1981).
iszeeCBS v. ASCAP, 400 F. Supp. 737, 741 (S.D.N.Y. 1975)

Id.
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CBS claimed that the blanket and per-program liesrsfered by ASCAP and
BMI constitute aper seviolation of the anti-trust law¥'’ On the issue of price fixing,
CBS argued that ASCAP’s and BMI's members avoidedepcompetition among
themselves and that the pooling of compositionsABCAP’s and BMI's repertory
enabled the PRSs to fix the price that CBS andrathesic users must pay in order to
obtain public performance right¥ CBS also asserted that the blanket license format
constitute aper se illegal tying and bundling of wanted and unwanteuisical
compositions because it had to acquire, along sothe desired compositions, works that
it did not need and would not use for its programgnif® In addition, CBS argued that
the purpose of blanket licensing to pool all conipmss of ASCAP’s or BMI's repertory
into one license amounted to a concerted refuséihdynembers of ASCAP and BMI to
deal directly with CBS with respect to their indlual musical compositiort§?

After almost six years of litigation and an eight¢ek trial on the merits, the
USDCSDNY resolved all issues favorably to ASCAP @MIl. The USDCSDNY
disagreed with CBS that the blanket licensing systenstituted ger seviolation of the
Sherman Act. It reasoned that ASCAP and BMI aith begulated by consent decrees.
CBS had made no claim that either ASCAP or BMI kaiated any provision of the
consent decrees. Their terms did not in any waygest that CBS was compelled to take
a blanket license. On the contrary, ASCAP and BMite required to offer per-program
licenses under which a fee is charged only withpees to programs in which a

composition within the repertory has been performaed to structure the fees for blanket

1411d. at 746.
142|d. at 745-48.
1431d. at 745.

144 |d
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and per-program licenses so that the user has wingenhoice between thelft. Apart
from the licenses available from ASCAP and BMI, tensent decrees leave a music
user free to obtain licenses directly from copyrigvners:*®

The USDCSDNY, therefore, applied a rule of reasest to analyze ASCAP’s
and BMI’s blanket and per-program licensing systefihne USDCSDNY held, first, that
CBS had failed to prove an illegal combination desd to fix prices in violation of
Section 1 of the Sherman A¢. Because the AFJ and the BMI Consent Decree
guaranteed to music users the option of direchfitey and CBS had failed to disprove
the viability of such an approach, CBS had onlyegdd and failed to prove that
ASCAP’s and BMI's members would not compete agaemth other if approached
directly by CBS'*® The USDCSDNY found that in view of CBS's enormomsn
market power, if CBS had requested music licengestty from the copyright owners,
“copyright owners would line up at CBS’ dod?? Second, the USDCSDNY rejected
CBS'’s tying and bundling claim on the same basithadirst one. CBS was not forced
to purchase an unwanted package of partially usalespositions, because it failed to
prove that it could not purchase the individual positions contained in the package
directly from ASCAP’s and BMI's membetd’ Third, the USDCSDNY found that CBS
had failed to offer any evidence that the individceamposers had acted in a concerted
effort to refuse to deal with CBS by prohibitingngpetition among themselves through

the blanket licensing format> And lastly, the USDCSDNY rejected CBS'’s claimttha

1451d. at 749.

146 |d.

1471d. at 746.

1481d. at 767-70.

1491d. at 768.

1501d. at 742, 748-49, 781.
1511d. at 752, 782.
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ASCAP and BMI had attempted and achieved a mondpdlye relevant markét? The
court defined the relevant product market more disothan CBS. The court defined the
market as “performance rights to compositions bletafor television network use”
whereas CBS defined it as “the market for BMI an8GRP blanket licenses> The
court could therefore include in its market anaylcenses that could be directly
acquired from the individual copyright holders. cBase the PRSs could not control price
or eliminate competition in such a broadly defimedrket, they could not be regarded as
having monopolized or attempted to monopolize aast pf the trade or commerce in
violation of Section 2 of the Sherman A¢t.

The USDCSDNY was right to apply the rule of reastandard. Aper-seprice
fixing, and aper-setying and bundling of wanted and unwanted musccahpositions
did not occur because CBS had viable alternatwestjuire public performance licenses
from other sources at a different price. CBS couéve avoided the acquisition of
blanket licenses, if it had, for example, acquidé@eéct licenses for certain of its programs
and per-program licenses for its other program®S.Chowever, preferred to acquire
blanket licenses because they could offer CBS aeroant way of covering all of its
programs with one single license. The blankeinkeedid not do more than offer CBS a
market alternative, a bundled product, offered egréain price.

Notably, the USDCSDNY did not mention in the CBSeatsper-seruling of
Alden-Rochellavith a single word. It missed a great chanceistirdyuish the situation
present inAlden-Rochelldrom the CBS case. The times had changed signifig. In

1948, ASCAP had still exerted exclusive licensingvpr over its members’ public

152|4. at 782-83.
153 Citations fromid. at 782.
1541d. at 782-83.
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performance rights. This excluded direct licensirgm the copyright owners of the
musical works. Until 1950, per-program licensesemaot offered to music users at all.
Both the AFJ of 1950 and the BMI Consent Decredt@66 had done a great job in
providing music users genuine market alternatieegHeir licensing needs. As long as
ASCAP and BMI followed these decrees, they couldb®reasonably held liable by the

courts for goer-seviolation of the Sherman Act. However, CBS appdal

b. Court of Appeals: CBS v. ASCAP, 562 F.2d 13% (@r. 1977)

After almost two years, the United States CourAppeals for the Second Circuit
reversed, holding that ASCAP’s and BMI's blanketehse was @er seviolation of
Section 1 of the Sherman ACE In an opinion “elegant in its simplicity® the appellate
court based its reversal solely on CBS’s pricenfixclaim. When sellers agree to sell
collectively at a set price, they implicitly agreath each other not to compete on
price’®>” When the price for the collective product or sEincludes compensation for
someone whose products or services are not consummeadonsumer has most likely
paid too much®® The pooling arrangement of the blanket licensinbgeme therefore
“fixes” some fee for each pool member, regardldsstether his compositions are used

by each individual licens€8? To the appellate court, such a market structuas &an

intolerable affront to the free mark&t.

155 5eeCBS v. ASCAP, 562 F.2d 130, 140'(Zir. 1977).
1%6 Cited from Hillmansupranote 1, at 749.

157 SeeCBS v. ASCAP, 562 F.2d 130, 135-394Zir. 1977).
1814, at 135-36.Seealso Hillman,supranote 1, at 750.
%94, at 135-36.

1801d. at 136. Seealso Hillman,supranote 1, at 750.
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The appellate court rejected ASCAP’s argument bleguse the blanket license
offered only a new product, unlimited access to ABG repertory of music, in addition
to direct licensing from each copyright owner, thkce setting associated with the
blanket licensing format was not a restraint oéistate trade and commerée. In the
view of the court, the blanket licensing format wasompliance with Section 1 of the
Sherman Act only if the free market failed to pawvia mechanism to set a fair price on
its own!®? But, paradoxically, since direct licensing wa#l an alternative for CBS, it
could be relied upon to set a fair market pfite.

The per-seruling of the appellate court avoided any cleaalgsis of the issues
present in this case. The court did not explaw BA&CAP and BMI could havper se
violated Section 1 of the Sherman Act, when theyewat the same time in compliance
with the consent decrees. As mentioned earlielCAS and BMI had lost their price
fixing power because the consent decrees providaddirect licenses and per-program
licenses could be obtained by music users at rdiffeprices. The court was mistaken in
ruling that only if all other market alternativeadhfailed to provide a mechanism to set a
fair price on its own, it would have avoided a wittbn of Section 1 of the Sherman Act.
Quite to the contrary, per seprice fixing of ASCAP and BMI in violation of Seoh 1
of the Sherman Act could reasonably not occur ag ks other market alternatives were
able to provide such a fair price setting mechanisfrhe DOJ therefore disagreed with

the decision of the court of appeals.

18114, at 139-40.
121d. at 136, 140.Seealso Hillman,supranote 1, at 750.
163

Id.
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c. U.S. Supreme Court: BMI v. CBS, 441 U.S. 1 (9979

Supported by amamicusbrief from the DOJ urging the reversal of the diape
court’s decisiort®® ASCAP and BMI appealed the decision to the SuprEmert of the
United States in 1978> The DOJ referred in itamicusbrief in the present case to an
amicus brief, which it had submitted to the Supreme Courtan earlier casé®
concerning the ASCAP blanket licensing of radiotistes, in which it said: “The
Sherman Act has always been discriminatingly agglethe light of economic realities.
There are situations in which competitors have bpermitted to form joint selling
agencies or other pooled activities, subject tctdimitations under the antitrust laws to
guarantee against abuse of the collective powesr ¢theated.. This case appears to us to
involve such a situation. The extraordinary numifeusers spread across the land, the
ease with which a performance may be broadcastshieer volume of copyrighted
compositions, the enormous quantity of separatefopeances each year, the
impracticability of negotiating individual licenser each composition, and the
ephemeral nature of each performance all combimeeate unique market conditions for
performance rights to recorded musi&’” Theamicusbrief submitted by the DOJ in the
CBS case remained of that vié#. Furthermore, it disagreed with the appellate cisur
that it urged the Supreme Court that blanket liesnsvhich the AFJ authorized ASCAP

to issue to television networks, were mpetr seviolations of the Sherman AtYY The

1%4SeeBMI v. CBS, 441 U.S. 1, 7, 14-15 (1979).
165
Id.
166 K91, Inc. v. Gershwin Publishing Corp., 372 FR2(B" Cir. 1967)cert. denied389 U.S. 1045 (1968).
167
Id. at 10.
%8 5eeBMI v. CBS, 441 U.S. 1, 15 (1979).
169
Id.
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DOJ took no position, however, on whether the jrads an unreasonable restraint of
trade in the context of the network television isiy"°

Following the DOJ’s submission, the Supreme Coextersed the appellate
court’s decisiort’* It remanded the case to the same appellate foyuanh application of
the rule of reason, a determination of whether K#anlicensing represented an
unreasonable restraint of interstate trade and aaeerunder the Sherman Act, holding
that blanket licensing was nopar seviolation of the Sherman Aéf?

The Supreme Court rejected in particular the sioigliof the appellate court’s
decision. The complexity and uniqueness of theketarcoupled with the passage of
time, compelled the conclusion that only the uséheffact-sensitive, careful, balancing
approach of rule of reason analysis would insure proper resuft’”® The per-se
approach that developed mainly out of a judiciaéchéor time-saving mechanisms in
plainly anti-competitive cases provided the wroagipe in cases where the Court lacked
the experience with the ever-changing music licepsndustry necessary to brand the
PRSs’ activity aper seviolation of the antitrust lawS* Determining “price-fixing” is
not a literal exercise but a conclusion reachedy‘after considerable experience with
certain business relationshipg> The Supreme Court quoted from the appellate mourt
decision in which the appellate court had stated tn] dealing with performing rights
in the music industry we confront conditions bathcbpyright law and in antitrust law

which aresui generig''’® The proper inquiry under the rule of reason asialynust

170 Id

7114, at 25.

17214, at 7, 24-25.

1314, at 24.

7414, at 8-10.

1751d. at 9 (citing from United States v. Topco Assodateac., 405 U.S. 596, 607-608 (1972)).
1761d. at 10 (citing from CBS v. ASCAP, 562 F.2d 130, 12¥ Cir. 1977)).
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focus on whether the effect of blanket licensingdesigned to “increase economic
efficiency and render markets more, rather thas, lesmpetitive.*’” In this context, the
blanket license is not a “naked [restraint] of &adith no purpose except stifling of
competition.*’

The Supreme Court also rejected the appellate 'souew that a blanket license
does not amount to a new different product for musiers in addition to licenses directly
acquirable from the copyright ownéers. The Supreme Court stated that “[h]ere, the
whole is truly more than the sum of its partssijttb some extent, a different produt®)”
The Supreme Court viewed ASCAP not as “a jointsalgency offering the individual
goods of many sellers” but rather as a “separdterseffering the blanket and per-
program license as a new product whose “raw métaesighe copyrighted compositions
of ASCAP’s member§®® Since the blanket license is a product sepana fthe
individual compositions, offered by different penscand entities on a different market
level, it cannot adversely affect competition amamdjvidual copyright owners of the
musical composition¥?

The Supreme Court also recognized that ASCAP and B&te each operating

under consent decrees and constantly monitoredregulated by the DO¥? Thus,

171d. at 20 (citing from United States v. United StaBsgsum Co., 438 U.S. 422, 441 n.16 (1978)).
17814, (citing from White Motor Co. v. United States, 30%. 253, 263 (1963)) (brackets in original).

194, at 22.
lBOId.

181 Id

182 |d
18314, at 14-15, 24.
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under the AFJ!®* CBS had the option, which it failed to exercisé, asking the
USDCSDNY to determine a reasonable fee for CBSish#t licensé®®

On remand®® the United States Court of Appeals for the SeoBirduit upheld
ASCAP’s and BMI's use of their respective blankethse systems under the rule of
reason analysi®’ With clear direction from the Supreme Court, de¢ailed decision of
the USDCSDNY, and CBS’s failure on appeal to clmgjée anything other that the
district court’sper serulings, the appellate court could basically ddahimg else than
affirm the district court decision that it formerhad reversed. So, after more than a
decade of litigation, ASCAP’s and BMI's practice isbuing blanket and per-program
licenses to TV networks was deemed legal undeiSterman Act by the courts. The
decision is good law today.

The Supreme Court decision in the CBS case bedaengaint of reference for all
future courts that had to judge ASCAP’s and BMItagtice of licensing musical works
into audiovisual media. ThdAlden-Rochelledecision by the USDCSDNY that the
Supreme Court mentioned only one time in a footneterring to the government’s need
in the late 1940s to reform the FJ of 19%had lost its persuasive power once the AFJ
of 1950 was decreed. From that momentAlden-Rochellgan into conflict with the
new licensing reality that emerged from the AFJumexments. The AFJ, and later the
BMI Consent Decree stripped ASCAP and BMI of theiclusive licensing powers. In

addition to the now available direct and sourcerging options, the decrees provided

184 SeeSection IX of the AFJsupranote 64, and the references to this Section acaoyipg note 93. The
BMI Consent Decreesupranote 66, contained at the time no similar providior judicial determination
of a reasonable fee. Such a provision was, howeadeled in 1994Seeid. Article XIV.
185SeeBMI v. CBS, 441 U.S. 1, 23-24 (1979).
186 SeeCBS v. ASCAP, 620 F.2d 930"XCir. 1980),cert. denied450 U.S. 970 (1981).
187
Id. at 939.
%81d. n. 18.
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music users with other genuine market alternatigesh as per-program licenses and
“through-to-the-viewer” licenses that could be aopeg instead of the regular blanket
license. The Supreme Court decision in the CB$® oaade, therefore, clear that as long
as ASCAP and BMI kept their licensing practice ampliance with the consent decrees,
they could not be held liable by future courts &qver-seviolation of the Sherman Act.
In this way, oversimplifiegber serulings such as the one by the appellate cout86 v.
ASCAP, 562 F.2d 130 (1977) could be avoided. hbdtéuture courts were mandated to
apply the rule of reason test in all cases assuitfigll-scale discussion about all pro-

competitive and anti-competitive aspects relevarthé parties.

3. Local Television

The first ASCAP licenses for local TV stations weranted in 1941%° ASCAP
initially offered free licenses for these statidifs.But in late 1948, due to the growing
importance of television as a medium of mass conication and the rising revenue
stream from an increasing number of new local Tdtiehs, ASCAP notified the
broadcasters that it was terminating the free Besnand demanded negotiations for a
new fee-based blanket license based on each lataitation’s annual net revenu®s,
An agreement with the local TV stations was reacime@949 setting the first blanket

license fee rate at 12.25% of such reverttiedhis was the beginning of a long, litigious

189 SeeTelevision Music License Committesypranote 22; also United States v. ASCAP, 1993 U.St.Di
LEXIS 2566, 1, 27.

190 Id.

191 seeTelevision Music License Committesypranote 22; also United States v. ASCAP, 1993 U.St.Di
LEXIS 2566, 1, 28; United States v. ASCAP, 870 &pis 1211, 1214 (S.D.N.Y. 1995); United States v.
ASCAP, 157 F.R.D. 173, 179 (S.D.N.Y. 1994).

192 50-called “radio + 10”-rate. Radio broadcastead hegotiated a blanket license fee rate of 2.26% o
each station’s net revenue. The rate for the lglaik/ license was supposed to become 10% higBee
Television Music License Committegypranote 22; also United States v. ASCAP, 1993 U.St.EXIS
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relationship between the local TV stations and RRSs'* In November 1978, five
owners and operators of local TV stations initiatedlass action against ASCAP, BMI
and others. They represented the entire clasg dfieatime about 450 owners and

operators of about 750 local TV stations in thetethiStates®*

a. District Court: Buffalo Broadcasting v. ASCARIGBF. Supp. 274 (S.D.N.Y. 1982)
When the plaintiffs filed their claims, the U.S. @e@me Court had not yet
reversed the Second Circuit ruling that ASCAP’s &nl's blanket license granted to
the CBS network was per seviolation of Section 1 of the Sherman Act. Thairmls
brought forward in this class action, thus, mintorsome extent the claims of the CBS
network in its action. The plaintiffs claimed thASCAP and BMI had restrained,
through the blanket licensing system, interstaiddrand commerce of local TV stations
in violation of Section 1 of the Sherman A®. The class action was limited to
syndicated programming, excluding all network aadally-produced programmirnig®
The plaintiffs argued that the blanket licensingteyn in this area was “needless,
anomalous, inefficient and coerciv€® To plaintiffs, the salient feature of ASCAP's
and BMTI’s blanket licensing system was the spligtof the licensing of television public

performance rights from the licensing of all otlmusic rights at the source and the

2566, 1, 28; United States v. ASCAP, 157 F.R.D.,1I7® (S.D.N.Y. 1994). The blanket license ratas f
local TV stations were significantly reduced in tiigcoming years.Seein particularTelevision Music
License Committeesupranote 22; also United States v. ASCAP, 1993 U.St.MEXIS 2566, 1, 28-43.
193 For a summary of the court history between lodélsTations and the PRSs to a variety of issues (per
program licenses, through-to-the-viewer licensase disputes, etc.), séénited States v. ASCAR993
U.S. Dist. LEXIS 2566, 1, 28-43; also Television $ituLicense Committesupranote 22.

194 SeeBuffalo Broadcasting v. ASCAP, 546 F. Supp. 2746-27 (S.D.N.Y. 1982).Seethe annotations
by Kennedysupranote 9, at 201-10; Hillmarsupranote 1, at 752-56; Fujitansupranote 26, at 119-20;
Einhorn,supranote 49, at 358; Television Music License Commitseipranote 22.

%814, at 285.

%14, at. 279-81.

71d. at 285.
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consequent absence of price competition betweenaamehg musical compositioh®
The plaintiffs believed that the very existencebt#nket licensing prohibited local TV
stations from seeking reasonable alternativesd@iisting blanket licensing scheme and
that an injunction against blanket licensing wolilkely result in a form of source
licensing directly from the producers of syndicafgdgramming, who already would
have obtained public performance rights licensesfthe copyright owners’

By the time, the case was finally decided by thédGSDNY, the U.S. Supreme
Court had already reversed the Second Circuitguhrthe CBS case, mandating the rule
of reason test for further legal applicatiGis.Accordingly, the district court in this case
felt bound by the U.S. Supreme Court ruling, appdythe rule of reason test, however, in
the following two-pronged manner: First, the USDQBD considered whether
realistically available alternatives to the blankeensing format existed for local TV
stations?®* Second, if it turned out that no realisticallyadable alternatives to blanket
licensing existed, the USDCSDNY analyzed accordmghe usual rule of reason test
whether the anti-competitive effects of the blankstnsing format outweighed its pro-
competitive effect§’? Answering the first prong in the negatf/é the USDCSDNY
went on to hold, under the second prong, that taekiet licensing format constituted an
unreasonable restraint of interstate trade and ameemin violation of Section 1 of the

Sherman Act®

198 Id
199 Id

20014, at 285-86.

20114, at 286.
202 |d

20319, at 292-93.
2041d. at 296.
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The USDCSDNY first discussed and discounted thxegting alternatives to the
blanket licensing system: per-program licensesatliticensing, and source licensing.
The USDCSDNY reasoned that per-program licenseailedttoo onerous reporting
obligations, and its rates then were about sevaestihigher than the rates charged for
blanket licenses. The USDCSDNY, thus, concludeat fher-program licenses were
neither time- nor cost-efficient and therefore retrealistic alternative to blanket
license€®™ The USDCSDNY came to the same conclusion withamgto direct
licensing. Having to seek public performance isgitenses directly from thousands of
individual copyright owners would be exorbitantlypensive and out of practical reasons
virtually impossible to implement for local TV stats. Thus, it could not be regarded as
a realistic alternative to the blanket licensingnfat?®® Referring to the CBS case, the
USDCSDNY pointed out that direct licensing may béable alternative for a powerful
network like CBS but not for plaintiffs’ local TVtations?®’ The USDCSDNY also
dismissed the notion that local TV stations wouddvdrthe muscle to force producers of
syndicated programming into source licensing amaments’® The USDCSDNY
recognized that the producers of syndicated progmaign would not change to source
licensing willingly without an injunction againstanmket licensing”® The USDCSDNY,
consequently, concluded that none of the threenatees to the blanket licensing

scheme were realistically available to the local Stetions>*°

20519, at 288-89.
20619, at 289-91.
2071d. at 290-91.
20819, at 291-93.
209

Id.
21919, at 293.
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With no realistic alternatives available to thedb@V stations, the issue of the
case turned, under the second prong, to the gnestidetermining reasonableness. The
USDCSDNY acknowledged that for small businesset ¢aanot anticipate their music
needs, a market of blanket licenses was necesséigient, flexible, could allow
unlimited use of an entire repertory for one fed& dot restrict output, reduced
transaction costs, and could eliminate monitoriegte that would result under other
licensing system&-! Nevertheless, the USDCSDNY finally concluded ¢heffects were
not able to outweigh the anti-competitive effedtshe blanket licensing scheme. In the
USDCSDNY'’s view, the pooling of all compositionsane repertory prevents local TV
stations from competing freely on the price for tpeblic performances of each
individual composition they warit?> Compositions administered by ASCAP or BMI do
not compete within each society with one anothascal TV stations have no incentive
to use new or little-known musical works becauseytbban broadcast an established,
famous song at the same ctst. The USDCSDNY considered these concerns as too
fundamental not to regard the blanket licensindgesysas unreasonable under Section 1
of the Sherman Act. The USDCSDNY therefore enjpiASCAP’s and BMI's blanket
licensing practice with respect to syndicated paogning for local TV stations in order
to clear the way for the evolution of source lidgagsn this ared™

The USDCSDNY's rule of reason analysis in this caseot convincing. It
misses the Supreme Court’s main point that thekielalicense offers music users just a

different product in addition to other market att&tives, such as per-program licenses,

211d. at 294-96.
212|d. at 293.
231d. at 293-94.
2141d. at 296.
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direct and source licensing. The USDCSDNY itsatkreowledged that for small
businesses like local TV stations that cannot gugte their music needs, the blanket
license alternative was a necessary, efficient, flexdble means to reduce transaction
costs, to eliminate monitoring costs that wouldulesnder other licensing systems, and
to promote the use of music in general. Undetbtheket license, every local TV station
could pick and choose musical works upon their ogeretion, famous songs as well as
new or so far little-known works that still needed be discovered. As the Supreme
Court correctly stated, the blanket license is adpct separate from the individual
musical works, offered by a different competitor adifferent market levéf:> Thus, it
cannot adversely affect competition among individaapyright owners of musical
works.

The USDCSDNY was already unconvincing in concludihgt, under the first
prong, direct and source licensing provided noisgalmarket alternatives to the blanket
license for less powerful music users like local $¥tions. Local TV stations could
have used their existing market power to offer vidlial copyright owners or TV
production companies a reasonable amount of maneyder to obtain direct or source
licenses. Since local TV stations covered withirtlsgndicated and locally-produced
programming only a smaller territory than the neksgowith their programming, the
price for such licenses would have been signifigalower than the price for network
direct and source licenses. And per-program liesre®uld have provided at least such
TV stations an affordable alternative to the blarleense that needed music only for a
limited number of their syndicated and locally-pmodd programming. ASCAP and

BMI therefore appealed.

#55eeBMI v. CBS, 441 U.S. 1, 22 (1979).
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b. Court of Appeals: Buffalo Broadcasting v. ASCAR4 F.2d 917 (¥ Cir. 1984)

The United States Court of Appeals for the Secomdu reversed, holding that
the blanket licensing system does not restrainrstaee trade and commerce in violation
of Section 1 of the Sherman Act because alterratiwehe blanket licensing system in
the form of per-program licenses, direct, and seutcensing are realistically
available”® Since these alternatives precluded, as a mattemo the conclusion that
the blanket license was a restraint of interstatéet and commercé! no rule of reason
analysis would be required.

As to per-program licenses, the appellate courhdiothat the transaction costs
and the burdens involved in monitoring have notnbskown to be excessive. The
sevenfold price increase of per-program licenses eld not to be disproportionate
because the respective per-program and blanket vetee based on different revenue
bases!® As to direct licensing, the appellate court fouhat the plaintiffs had failed to
prove that they lacked sufficient leverage to hteerealistic chance to acquire licenses
from the individual copyright owners, in particula@cause no evidence was offered that
the local TV stations had attempted to obtain diggnses in the past and because they
had been able to obtain such licenses for their meally-produced programmirfg?
Finally, as to source licensing, the appellate céaund that the plaintiffs had failed to
prove that source licenses from producers of swtedt programming could not have
been realistically acquired “by offering reasonal@mounts of money®® to the

producers. The appellate court therefore conclutatithe plaintiffs had not presented

216 seeBuffalo Broadcasting v. ASCAP, 744 F.2d 917°Qir. 1984) cert. denied469 U.S. 1211 (1985).
271d. at 933.
2814, at 926.

2914, at 929.
220|d.
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“evidence that the blanket license is functioningréstrain willing buyers and sellers
from negotiating for the licensing of performinghis to individual compositions at
reasonable prices?!

Although this appellate court’'s decision did notitgquhave the power and
thoroughness of the CBS Supreme Court ruling, denaear that ASCAP and BMI may
continue in the future to issue blanket licenselsamby to the TV networks, but also to
local TV stations. Despite the regular rate disputefore the USDCSDNY, this is the

situation today.

4. Cable Television: National Cable Television é@ation, Inc. v. BMI, 772 F.

Supp. 614 (D.C. 1991)

The blanket licensing system was also challengetivbycable TV networks and
two trade associations representing cable TV ndisvand local cable TV system
operators?? After the U.S. Supreme Court ruling in the CBSeand the Second
Circuit's ruling in Buffalo Broadcastingit was no surprise when the United States
District Court for the District of Columbia foundMB’s blanket licensing system with
respect to both cable TV networks and local cablestations in accordance with the
anti-trust laws?® As in Buffalo Broadcastingthe case was limited to questions
concerning blanket licenses for syndicated programgff* Following the reasoning in

the Second Circuit decision Buffalo Broadcastingthe district court found that realistic

2L|d. at 932.
222 geeNational Cable Television Association, Inc. v. BME2 F. Supp. 614, 616-17 (D.C. 1991).
223
Id. at 616.
2%1d. at 620.
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alternatives are available both for cable TV neksaand for local cable TV statiofS.
Still, in view of a possible appeal by the partige district court wanted to decide the

125 |ts decision was never

guestion of reasonableness at least on a hypathdeice
appealed by either party and remains unchallengedouthis day by the cable TV
industry.

The district court concluded that the plaintiffifailed to prove that there are no
realistic alternatives to BMI's blanket licensingsgem available. As to source licensing,
very few cable TV networks had ever attempted t@iobsource licensing for syndicated
programming’?’ Those that did had not offered any additional eyoto obtain a public
performance rights licen$é® Nevertheless, source licensing had been obtipétBO,
and the Family Channét? The plaintiffs therefore could not show a restraireated by
the blanket licensing system impeding the alteweatf source licensing music in
syndicated programmirfd® As to direct licensing, the court reached theesamsult with
respect to cable TV networkd: The plaintiffs failed to prove that direct licémg had
been no viable alternative. HBO had not begunlirtsct licensing campaign until after
BMI had filed the infringement suit againstit. In addition, music publishers like EMI
had testified that they would grant direct licendesthe right pricé®® In contrast, local

cable TV system operators were contractually botmdransmit the cable network’s

syndicated programming simultaneously on receipimfrthe satellite, and without

22%1d. at 628.
2261d. at 641-46.

271d. at 632.
228|d.

229 Id
230 Id

Bl1d. at 632-33.

3214, at 633.
233|d.
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interruption or editing>* Moreover, they had little advance notice of thegsamming
content, much less the music contained the¥8irThe court, therefore, found that “these
circumstances rendered direct licensing of cableeraiprs cumbersome and...
unrealistic.”** As to per-program licenses, such licenses had béfered by BMI to
every cable TV network that had asked for 6H{eThe plaintiffs failed to show that they
had made any serious efforts to obtain per-progieemses in the past® Moreover,
there was an absence of evidence that cable TVonletwo whom BMI had offered per-
program licenses had ever seriously considered d¢p&ipn®° In sum, the court
concluded, there were realistic alternatives toBN# blanket license available. For the
cable TV networks per-program licenses, direct, smgirce licensing, and for the local
cable TV stations at least source licensing. TW Blanket license did, therefore, not
constitute a restraint of interstate trade and cersmwithin the meaning of Section 1 of
the Sherman A&

The court turned then hypothetically to the questid reasonableneds. As to
the anti-competitive effect of price fixing, the wb found that the plaintiffs had not
offered any concrete evidence as to how the pricpublic performance rights was
inflated beyond what it would have been without Hienket licensing systefif? The
plaintiffs had not shown that the price of musidblpu performance rights in syndicated

programming would have been lower, or more comigetiif the blanket license had not

341d. at 635.
235 |d.
26 Cited fromid.

B71d. at 634.
238|d.

239 Id

2401d. at 634-35.
211d. at 641-46.
2219, at 641-42.
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existed®®® To the contrary, the court found ample evidertwat the blanket license
increased output and encouraged the use of musstiminating marginal costs once the
music is purchased? As another pro-competitive effect, the court figfted the
tremendous efficiency of the blanket license, whidhimately, had been able to reduce
costs to buyers, and eliminate potentially thousawmidtransactions that would otherwise
have had to occur in negotiating licenses, momtpiof use, sales, and enforcement of
copyrights, auditing, and bookkeepifig. Moreover, blanket licensing was able to
promote the goals of the copyright laws by protegticopyright owners from
infringements by unauthorized users and by progidhem compensation in exchange

for the authorized use of their public performarigats?*®

Up to the present, the blanket licensing system Miasrefore, survived all
challenges through private anti-trust court actianth the single exception of the one
challenge brought by motion picture theater owmers948. In view of the reasons that
have been given by the courts in the meantimeviarfaf the blanket licensing system, it
seems likely that thélden-Rochelledecision as the current alien in the national and
international legal arena will sooner or later werouled by the U.S. Supreme Court.
Due to the successful DOJ anti-trust court acteganst ASCAP and resulting consent
decrees, the distinguishing reason, in particul@CAP’s initial exclusive licensing
power and its abusive licensing arrangements inL880s and 1940s, has disappeared.

Since the AFJ of 195@Iden-Rochellethe only successful private anti-trust court@cti

243 Id

2441d. at 644.
245|d.

2481d. at 646.
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against the blanket licensing system, has becormerable. Paradoxically, by securing
genuine alternatives to the PRSs’ blanket licensoigeme, such as per-program licenses,
“through-to-the-viewer” licenses, direct and soulicensing, the consent decrees have

significantly contributed to its vulnerability.

V. Summary and Conclusion

1. There is a natural conflict between copyright lamd anti-trust law. The
Copyright Clause (Art I, 8 8(8)) of the U.S. Congiibn provides that “The Congress
shall have Power ... To promote the Progress of 8eiand useful Arts, by securing for
limited Times to Authors and Inventors the exclesRight to their respective Writings
and Discoveries.” This exclusive right grants tahars a limited monopoly over their
works of authorship for a limited amount of timatimay be exploited according to the
authors’ discretion pursuant of the provisionshe U.S. Copyright Act. Anti-trust law,
on the other hand, reflects an express policy atjamonopolies. Section 1 of the
Sherman Act provides that “Every contract, combomatin the form of trust or
otherwise, or conspiracy, in restraint of tradecommerce among the several States, or
with foreign nations, is hereby declared to begdle’ And Section 2 of the Sherman Act
provides that “Every person who shall monopolizeatbtempt to monopolize, or combine
or conspire with any other person or persons, tmapolize any part of the trade or
commerce among the several States, or with foneggions, shall be deemed guilty of a
felony ...” The conflict between copyright law aaadti-trust law intensifies in the area of

licensing public performance rights of musical wsrk Copyright owners of musical
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works generally pool these rights in PRSs whichdesigned to act as agents on their
members’ behalf. The issue is whether the PR8shs$iing system violates Sections 1
and 2 of the Sherman Act. Generally, the U.S. &uprCourt applies these two sections
of the Sherman Act under a rule of reason standd/dder this standard, reasonable
market behavior that on balance of all pro-competitand anti-competitive aspects
relevant to a case does not hamper economic eftigi@and competition in the free
market does not constitute a violation of the Slarmct. However, the courts deem
some plainly anti-competitive categories of bussnpsactices, such as price fixing, and
tying and bundling agreements, @ seviolations of the Sherman Act because they lack
any redeeming virtue.

2. Initially, ASCAP’s membership agreement providedttASCAP shall have the
exclusive power to license its members’ public perfance rights to music users. This
provision excluded direct and source licensing oblig performance rights from
individual copyright owners. ASCAP offered at thene only blanket licenses.
ASCAP’s exclusive licensing practice was succebsfahallenged by U.S. motion
picture theater owners iAlden-Rochelle The USDCSDNY judged ASCAP’s blanket
licensing system as @er seviolation of Sections 1 and 2 of the Sherman Abt. its
decision (1948), the USDCSDNY enjoined ASCAP froxalesively or non-exclusively
licensing and obtaining the public performance tsglef any musical composition
synchronized with motion picture films when such smal composition is publicly
performed through the exhibition of such motiontgie films in a theater. ASCAP,

BMI, and SESAC honor the ruling of the USDCSDNYtaghis day.
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3. The Alden-Rochelledecision practically invalidated the FJ of 194attistill
allowed ASCAP to exclusively license its membensblc performance rights to music
users. The AFJ of 1950, and later the BMI Con8mdree of 1966, stripped the PRSs of
their exclusive licensing powers. In addition, tlexrees required that ASCAP and BMI
offer per-program licenses as a genuine alternatitbe blanket license. Other types of
licenses, such as “through-to-the-viewer” licersies had to be offered by the PRSs.

4. In the following years, the PRSs’ blanket licegsBystem was challenged in
other private anti-trust court actions. In 19683filed a lawsuit against ASCAP and
BMI claiming per seviolations of Sections 1 and 2 of the Sherman Alt.1980, the
U.S. Supreme Court decided in this case that btdidensing was not per seviolation
of the Sherman Act and, instead, mandated a ruleadon analysis. In practice, the
Supreme Court decision meant that the PRSs coulthenoegarded by future courts as
per seviolators of the Sherman Act as long as the PR&s wn compliance with the
provisions of the consent decrees. Buffalo Broadcasting v. ASCAF44 F.2d 917
(1984), a case concerning local TV stations, theoBS@ Circuit followed the CBS
Supreme Court ruling, holding that the blanketrigiag system was not in violation of
the Sherman Act because alternatives to the bldidegising system in the form of per-
program licenses, direct, and source licensing weaéstically available. In 1991, the
same result was reached in a district court rutngcerning challenges by cable TV
networks and cable TV stations.

5. The Alden-Rochellger seruling against ASCAP by the USDCSDNY was at
the time necessary in that it divested ASCAP ofeitslusive licensing power. In that

sense, it was a ruling against the exclusive gnaeg power that ASCAP had abusively
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exerted in the 1930s and 1940&lden-Rochellevas too restrictive, however, in that it
entirely precluded ASCAP from licensing motion pret theater owners. It had lost its
persuasiveness, once the AFJ of 1950 provided museérs with viable market
alternatives to the blanket license. In additidlden-Rochellas today in open conflict
with the CBS Supreme Court ruling of 1980. We wanpredictAlden-Rochelle’dikely
fall upon its first challenge before the Supremei@o Vladimir and Estragon will again

have to wait a little while for Godot, but this #nsurely not in vain.

- Finis Operis —
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Glossary

Audiovisual works:

“Audiovisual works” are works that consist of aiserof related images which are
intrinsically intended to be shown by the use othiaes, or devices such as projectors,
viewers, or electronic equipmenbgether with accompanying sounds, if arggardless
of the nature of the material objects, such assfilon tapes, in which the works are
embodied.SeeSection 101 of the Copyright Act.

Blanket license:

The “blanket license” grants the licensee, for epl@na TV station or the operator of an
Internet website, the right t& publicly perform any or all of the nondramatic musical
works of the entire repertory of-& performing rights society (PRS)in all or parts of
its programs as often as the licensee wants. atikglts the entire catalogue of musical
works that can be licensed by thePRS.

Copies:

“Copies” are material objectsther than-> phonorecords in which a work is fixed by
any method now known or later developed, and framckvthe work can be perceived,
reproduced, or otherwise communicated, either thirex with the aid of a machine or
device. The term “copies” includes the materigeotyother than a> phonorecord, in
which the work is first fixed.SeeSection 101 of the Copyright Act.

Derivative works:

A “derivative work” is a work based upon one or m@reexisting works, such as a
translation, musical arrangementdramatization, fictionalization;>» motion picture
version - sound recording art reproduction, abridgment, condensation, or @her
form in which a work may be recast, transformedadapted. A work consisting of
editorial revisions, annotations, elaborationsptiter modifications which, as a whole,
represent an original work of authorship, is a l\dkive work.” SeeSection 101 of the
Copyright Act.

Direct licensing:

“Direct licensing” refers to a license agreemenedily established between a music
user, a local TV station, a theater owner, or dariret service provider and the current
copyright holder of the> public performance rights of an individual musical work

Display:

To “display” a work means to show a copy of itheit directly or by means of a film,
slide, television image, or any other device orcpss or,n the case of a>» motion
picture or other-> audiovisual work, to show individual images nonsequentiallyee
Section 101 of the Copyright Act.

Master use right:
The “master use right” is the right to reproducedi®n 106(1) of the Copyright Act) a
copyrighted musical work as it is contained in dipalar > sound recordingor master
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tape in timed relation with the visual or otherauaspects of any> motion picture,
television program or othe® audiovisual work.

Motion pictures:

“Motion pictures” are—> audiovisual works consisting of a series of related images
which, when shown in succession, impart an impoesaf motion, together with
accompanying sounds, if an$geeSection 101 of the Copyright Act.

Performance:

To “perform” a work means to recite, render, pldsnce, or act it, either directly or by
means of any device or process ior,the case of a> motion picture or other >
audiovisual work, to show its images in any sequence or to make sthends
accompanying it audibleSeeSection 101 of the Copyright Act.

Performing rights societies (PRSSs):

A “performing rights society” is an associationygoration, or other entity that licenses
the - public performance of nondramatic musical works on behalf of copytigtvners
of such works, such as the American Society of Gmsags, Authors and Publishers
(ASCAP), Broadcast Music, Inc. (BMI), and SESAC¢.InSee Section 101 of the
Copyright Act.

Per-program license:

The “per-program license” grants the licensee itjet to - publicly perform any or all
of the nondramatic musical works of the entire repg of a > performing rights
society (PRS)in certain programs as often as the licensee wahtg similar to a>
blanket licensein that it authorizes the licensee to use allhaf imusical works in the
entire repertory of & PRS. It differs, however, from the blanket licensein that the
music repertory of the> PRS may be used only in certain programs of the lieerthat
are covered by the per-program license.

Per-use license:

The “per-use license” is another form ef blanket license that avoids the current
wholesale gross-revenue oriented character-of ldanket licenseand to install instead
a license fee system that is based on the actaatenand amount of each individual
musical work-> publicly performed.

Phonorecords:

“Phonorecords” are material objects in which soumdser than those accompanying a
—> motion picture or other—> audiovisual work, are fixed by any method now known
or later developed, and from which the sounds eapdrceived, reproduced, or otherwise
communicated, either directly or with the aid ofrmeachine or device. The term
“phonorecords” includes the material object in white sounds are first fixedSee
Section 101 of the Copyright Act.
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Public Performance:
To - perform or - display a work “publicly” means —

(1) to > perform or - display it at a place open to the public or at any place
where a substantial number of persons outsidenofiaal circle of a family and its
social acquaintances is gathered; or

(2) to = transmit or otherwise communicate-& performance or - display of
the work to a place specified by clause (1) ohwpublic, by means of any device
or process, whether the members of the public dapab receiving the->
performance or - display receive it in the same place or in separate plandsat
the same time or at different times.

SeeSection 101 of the Copyright Act.

Sound recordings:

“Sound recordings” are works that result from tixation of a series of musical, spoken,
or other sounds, butot including the sounds accompanying>amotion picture or
other-> audiovisual work, regardless of the nature of the material objesttsh as disks,
tapes, or other> phonorecords in which they are embodiedSeeSection 101 of the
Copyright Act.

Source licensing:

Unlike in the—> direct licensing scenario, “source licensing” refers to a praciicerhich
the deal-making process is entirely controlled dindlized by non-performing film
producers, film studios, or other media contentviglers. These entities acquire the
public performance rights to a musical work together with an entitenddle of other
rights, = synchronization rights, - master use rights etc. “at the source” and pass
along these rights to the publicly performing TV stations, theater owners, or other
public media performers.

Synchronization right:

The “synchronization right” is the right to repradu(Section 106(1) of the Copyright
Act) a copyrighted musical work in timed relationsynchronization with the visual or
other aural aspects of ary motion picture, television program or othep audiovisual
work.

Through-to-the-viewer license:

The “through-to-the-viewer license” covers two oome—> public performances of two

or more different entities. The license is grartted programming service, for example a
TV network, that> transmits its programming or services to a local TV statferfirst
public performance) that then retransmits the @ogning or services to the final
viewers (= second public performance).
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Transmission:

To “transmit” a-> performance or - display is to communicate it by any device or
process whereby images or sounds are received teppenplace from which they are
sent. SeeSection 101 of the Copyright Act.

Work made for hire:
A “work made for hire” is —

(1) a work prepared by an employee withescope of his or her employment; or

(2) a work specially ordered or commissioned foe @s a contribution to a
collective work,as a part of a> motion picture or other-> audiovisual work, as

a translation, as a supplementary work, as a catmnil, as an instructional text, as
a test, as answer material for a test, or as as,atlthe parties expressly agree in a
written instrument signed by them that the workllsba considered a work made
for hire.

SeeSection 101 of the Copyright Act.
In the case of a work made for hire, the employestber person for whom the work was
prepared is considered the author for purposekisftitle, and,unless the parties have

expressly agreed otherwige a written instrument signed by them, owns &alihe rights
comprised in the copyrightSeeSection 201(b) of the Copyright Act.
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